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[13 June 2006]
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Petition to the Supreme Court sitting as the High Court of Justice.

Facts: The second respondent (Amir) was convicted of the murder of the late Prime
Minister Yitzhak Rabin and was sentenced to life imprisonment. While in prison, he
married the third respondent. When the first respondent refused, on security grounds,
to allow Amir conjugal visits with his wife, Amir applied to the first respondent to be
allowed to provide his wife with a sperm sample for the purposes of artificial
insemination. The first respondent granted his request.

The petitioners, two members of the Knesset, consequently filed the petition, arguing
that the first respondent did not have any authority in statute to grant the request and
its decision was therefore ultra vires. In addition, the petitioners argued that it was
immoral to allow the murderer of the prime minister to have children; that he had no
right to start a family while in prison, that the parental capacity of the third
respondent should have been considered; and that the decision was contrary to the
natural rules of justice and unreasonable, in that it gave no weight to the feelings of
deep abhorrence felt by most citizens at the despicable acts perpetrated by Amir.

Held: The first respondent’s decision was made intra vires. A prisoner has a
constitutional human right to parenthood. This does not cease automatically as a
result of the sentence of imprisonment, although it may be restricted for reasons
relevant to the imprisonment. The first respondent does not need an authorization in
statute to permit a prisoner to realize his rights. The premise on which the petition is
based is fundamentally unsound; it effectively turns the law upside down and
undermines basic principles of public and constitutional law. When a person has a
right, a public authority does not need authority in statute in order to uphold and
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respect the right. The opposite is true: authority is required in statute in order to
restrict or violate the right.

The first respondent does not have a power to add to a prisoner’s punishment that
was imposed on him in the sentence handed down by the court. The public’s feelings
of abhorrence at Amir’s crime cannot affect the scope of the human rights given to
him in prison, and the nature of the restrictions upon them that are permitted.

Petition denied.
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JUDGMENT

Justice A. Procaccia

1. Yigal Amir, a prisoner serving a life sentence, was convicted of the
murder of the late Prime Minister Yitzhak Rabin. He submitted an
application to the prison authorities in which he requested permission to send
a sperm sample out of the prison in order to enable the artificial insemination
of his wife, Larissa Trimbobler. On 5 March 2006, the competent authority at
the Israel Prison Service decided to grant the request (hereafter — ‘the
decision).

2. The petitioners, who were both members of the last Knesset, filed a
petition against the Israel Prison Service and against the prisoner and his wife
in order to cancel the decision. Alternatively, they request that the Israel
Prison Service establish a special committee composed of professionals who
will consider and examine the conditions required for granting a permit to a
security prisoner regarding artificial insemination, which should take into
account, inter alia, the factor of the best interests of the child that will be
born and examine the consent and ability of the wife to take responsibility for
raising him, and it should make recommendations in this regard. We were
also asked to stay the decision of the Israel Prison Service that is the subject
of this petition until the proceedings in the proposed committee are
completed. As a third option, the petitioners request that they be allowed to
table a draft law in this matter, and that the implementation of the decision
should be stayed in the interim.

Background

3. The respondent was convicted of the murder of the late Prime Minister
Yitzhak Rabin and of the wounding of his bodyguard in aggravated
circumstances. He was sentenced to life imprisonment and to an additional
six years imprisonment. He was also convicted in another trial of conspiracy
together with his brother, Haggai Amir, and another person, Dror Edni, to
murder the prime minister, and of conspiring with them to assault residents of
Arab towns and Palestinian police personnel in Judaea and Samaria. For this
conviction he was sentenced to an additional eight years imprisonment, to be
served consecutively.

4. Because of the nature of the risk presented by Amir, he was classified
by the prison authorities as a ‘security prisoner.” This classification led to the
imposition of various restrictions upon him, of which the main ones are that
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he is held separately from other prisoner, surveillance cameras are installed in
his cells and there are visitation restrictions. Various objections by Amir to
these restrictions were rejected (LHCJA 3172/99 Amir v. Israel Prison
Service [1], PPA (BS) 2077/01, and see also PPA (TA) 2853/05-A).
Notwithstanding, Amir’s application to allow him to have meetings with the
third respondent, his wife, was approved by the court; this was because, inter
alia, no evidence was presented with regard to her activity (PPA (BS)
2077/01).

5. In January 2004, Amir submitted a request to the Israel Prison Service
to be allowed to marry Larissa and to have conjugal visits with her. When the
response was slow in coming, Amir filed a prisoner’s petition in this matter
to the Tel-Aviv District Court. In response to the petition, the Israel Prison
Service gave notice that it decided to deny the request for conjugal visits, and
that it had not yet formulated a position on the question of marriage. The
District Court, in reliance on privileged intelligence information, decided to
deny Amir’s petition with regard to conjugal visits. Amir applied for leave to
appeal this decision in the Supreme Court, which denied the application
(LHCJA 5614/04 Amir v. Israel Prison Service [2]; hereafter — LHCJA
5614/04 Amir v. Israel Prison Service [2] (conjugal visits)). In its decision
(per Vice-President M. Cheshin), the court examined the conflict of values
between the right of a human being to conjugal visits, and the interest of state
security that is likely to conflict with it, and it evaluated their weight in order
to balance them. The court found that in the circumstances of the case there
was a real concern that allowing conjugal visits between the couple would
lead to a security risk. It said that the great risk presented by Amir had not
decreased since he committed the offences for which he was serving his
sentence, and he remained committed to the terrorist ideology that he
espoused in the past. The court also found that Amir was the subject of
adulation and a role model in certain circles, there was concern that
unsupervised meetings with his wife would be abused in order to transmit
messages in the spirit of his extreme views, and that he would thereby
influence others to carry out extreme acts of the kind that he committed. The
concern regarding security interests was greater, in the opinion of the court,
because of information that was submitted, according to which Larissa had
independent contacts with extreme activists who identified in their ideologies
with Amir’s beliefs. All of this led to the court’s conclusion that the refusal
of the competent authority to allow Amir conjugal visits with his wife was
reasonable and proper. The question of Amir’s right to marry his wife was
not decided in that case, since at that stage the decision of the Israel Prison
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Service on this matter had not been made. At a later stage Amir and Larissa
married by proxy, and on 10 July 2005 the marriage was declared valid by
the Rabbinical Court.

6. On 27 July 2005 Amir made a request to the Israel Prison Service to
allow him to carry out procedures for the purpose of artificial insemination
treatments for his wife, in order to allow them ‘to realize their desire to bring
children into the world,” and he produced a medical certificate in this regard
as required by the authority. On 3 January 2006, before a decision was made
with regard to the request, Amir filed a prisoner’s petition in which he
applied ‘to carry out artificial insemination with his wife, Ms. Larissa
Trimbobler.” On 5 March 2006, after considering the legal position, the Israel
Prison Service decided to approve Amir’s request. The following is the
language of the decision:

‘1. After the petitioner’s request has been examined [it has been
decided] to allow the petitioner to send sperm outside the prison
for the purpose of the artificial insemination of Ms. Larissa
Trimbobler.

2. The transmission of the sperm sample will be allowed within
the framework of a visit by Ms. Larissa or within the framework
of a visit by another person who is permitted to visit the
petitioner.

3. Nothing in the aforesaid amounts to consent for the prisoner
to be allowed outside the prison for the purpose of any fertility
treatments or for other fertility treatments to be administered in
the prison, something that was not even requested by him.

4. It is also clarified that no change whatsoever will be allowed
in the rules governing the terms in which the petitioner is held,
including the number of visits to which the petitioner is entitled.

5. If you wish to clarify anything concerning the manner of
transmitting the sperm sample, we ask you to refer the matter to
us and the matter will be examined by us.’

The petition before us is directed against this decision.
The arguments of the parties
The arguments of the petitioners

7. The petitioners’ arguments are composed of several strata: first, they
argue that the Prison Service Commissioner does not have the authority to
grant a permit to a security prisoner to transmit a sperm sample for the
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purpose of insemination within the framework of the powers given to the
Commissioner under the Prisons Ordinance, which gives him power to
regulate matters of prison administration and discipline. According to the
petitioners, a permit for artificial insemination, if at all, should be found in
express legislation and not in administrative guidelines, and therefore the
decision of the Israel Prison Service concerning Amir should be set aside
because it was made ultra vires. Alternatively, even if the decision was made
intra vires, it should be set aside on the merits because it is immoral and
violates the basic outlooks of an enlightened society. It is not right to allow
the murderer of a prime minister, who has not expressed regret for his
despicable act, to give life to a new generation of his progeny and to
bequeath the heritage of his despicable beliefs through his child. This
decision, so it is alleged, departs from the natural rules of justice, runs
contrary to administrative reasonableness and is also contrary to the rules of
equality between prisoners, since it was made without carrying out a process
of properly examining the right of all security prisoners to have children. The
petitioners further argue that a prisoner has no inherent right under the law to
create a family while he is in prison. Giving permission for artificial
insemination by a prisoner constitutes a privilege that requires the discretion
of the competent authority in the specific case, and this should be exercised
by balancing the wishes of the prisoner to bring children into the world with
maintaining discipline in the prison. In this case, no balance was made
between these values, and for this reason also the decision is defective.
Amir’s special personal circumstances, the seriousness of his actions, his
current attitude to his actions and his conduct in the prison were not
considered. In giving this kind of permission, the authority should also
consider questions of the parental capacity of the mother to raise on her own
the child that will be born, as well as the interests of the child, and no weight
was given to these matters in the decision of the Israel Prison Service.
Finally, the petitioners argue that the unreasonableness of the decision is also
reflected in the fact that no weight was given to the serious injury to the
feelings of the public that will be caused by granting this permission, in view
of the deep abhorrence felt by the citizens of Israel towards Amir for his
despicable acts.

The position of the state

8. The state’s position is that there is no basis for intervening in the
decision of the Israel Prison Service to allow Amir to send a sperm sample
out of the prison for the artificial insemination of his wife. According to case
law, a distinction should be made between restrictions on human rights
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required by the actual imprisonment, such as a restriction on the freedom of
movement, and restrictions on other rights that are not inherent to the
imprisonment and are not limited by an express provision of statute. A
restriction on the ability of the prisoner to provide a sperm sample for
artificial insemination is not inherent to the actual imprisonment, and there is
no provision of statute that prohibits or restricts it. In the absence of such an
express provision of statute, and in the absence of a security reason or any
concern of prison discipline that requires such a restriction, there is no basis
for denying Amir’s request to give a sperm sample to his wife. In the course
of the hearing, the state gave notice that the Israel Prison Service intends in
the near future to formulate a general procedure concerning the sending of
sperm samples by prisoners to their wives.

The position of the second and third respondents

9. The argument of the second and third respondents, Amir and his wife,
is that even if we assume that the offences that Amir committed are
despicable offences, there is no legal or moral basis for depriving them of the
right to have children. The sentence imposed on Amir is limited to depriving
him of his freedom for his whole life; it does not extend to the basic right to
have a family and to bring children into the world, nor does it permit these to
be restricted without a conflicting consideration of great weight. A prisoner
retains his human rights as long as there is no public interest of great weight
that justifies depriving him of them, and in this case there is no such interest.
The consideration of the best interests of the child, which was raised by the
petitioners as a reason for denying Amir his right to hand over a sperm
sample, is unfounded, since it is clear that the wife has full parental capacity,
and this assumption has not been rebutted.

Decision

10. A prisoner serving a life sentence, who has been convicted of the
despicable murder of a prime minister, wishes to realize the right to have
children by giving a sperm sample to his wife outside the prison. The Israel
Prison Service granted his request, while stipulating certain conditions for it
that concern the administrative arrangements of the prison. Were there any
defects in this administrative decision that justify the intervention of this
court to amend it or set it aside?

In view of the petitioners’ arguments, it is clear that we are required to
examine the validity of the commissioner’s decision in two respects: the issue
of authority and the issue of administrative discretion. With regard to the
issue of authority, the question is whether the commissioner required express
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authority under the law to grant permission to a prisoner to transfer a sperm
sample to his wife outside the prison. With regard to the issue of discretion,
the question is whether the decision is reasonable and proportionate; were all
the relevant considerations and no others taken into account? Was the
balance between the relevant considerations a proper and proportionate one,
in view of the fact that we are concerned with a basic right which can only be
violated if the tests of the limitations clause in the Basic Law: Human
Dignity and Liberty are satisfied?

I will start with my conclusion and say that the commissioner’s decision
was made intra vires and it contains no departure from the powers given to
him by law; the decision on its merits is founded on relevant considerations,
it is reasonable and proportionate and it does not contain any defect that
justifies judicial intervention.

The following are my reasons.
The commissioner’s powers — a normative outline

11. Does the commissioner’s decision to allow Amir to hand over a sperm
sample fall within the scope of his authority under the law? Is special
authorization required in the law in order to give this permission, such that
without such authorization the permission falls outside the scope of the
authority’s power?

There is currently no express statutory arrangement with regard to the
right of a prisoner to give a sperm sample to his wife for the purposes of
insemination outside the prison. Notwithstanding, the existence of such a
legislative arrangement is not a precondition for permitting this, for the
following reason: according to general constitutional principles of law, a
person in Israel has constitutional human rights. These are reflected, inter
alia, in the Basic Law: Human Dignity and Liberty (hereafter — ‘the Basic
Law’), which enshrines some of the human rights and gives them a super-
legislative status. These rights include the human right to dignity, from which
the right to family and parenthood is derived.

The constitutional outlook that focuses on the protection of human rights
is based on the assumption that the constitutional rights of a person are not
absolute, and sometimes there is no alternative to allowing a violation of
them in order to realize a conflicting essential public interest. In
circumstances where tension arises between a human right and a conflicting
public purpose, a balance needs to be struck between them for the purpose of
finding the balancing point that will reflect the proper relative importance of
the conflicting values. The tests in the limitations clause in s. 8 of the Basic
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Law are what define the criteria for a permitted violation of the Basic Law,
and they are an essential tool for properly balancing the right and the public
interest, whose realization necessarily involves a violation of the right. A
violation of the right will only satisfy the required constitutional test if the act
that violates the right is done pursuant to statute, is consistent with the values
of the state, is for a proper purpose and satisfies the test of proportionality.

This normative constitutional basis also lies at the heart of the proper
approach to the rights of prisoners who have been sentenced to
imprisonment, including those serving a life sentence. It is an established rule
that a criminal sanction, including imprisonment, does not automatically
deprive someone serving a sentence or a prisoner of his human rights, except
to the extent that the restriction of those rights is necessarily implied by the
imprisonment and is consistent with the nature of the permitted constitutional
violation in accordance with the limitations clause.

The Prison Service Commissioner was given his powers under the Prisons
Ordinance [New Version], 5732-1971. Beyond the specific powers given to
the competent authority in the Ordinance, the Israel Prison Service is
responsible for administering the prisons, guarding the prisoners and doing
everything required by these duties (s. 76). The prisons and the warders shall
be under the command and management of the commissioner, subject to the
directives of the minister (s. 80). The authority of the commissioner extends
to the organization of the prison service, administrative arrangements, prison
management, discipline and ensuring the proper functioning of the service,
and he is authorized to issue general orders in this regard. Within the scope of
its authority, the Israel Prison Service is subject to the general principles of
the constitutional system and to the fundamental constitutional recognition of
human rights and the rights of prisoners that derive therefrom. The
restrictions that it is authorized to impose on the prisoners derive from the
enabling law, which is the Prisons Ordinance, but where these restrictions
violate human rights, they must also satisfy the constitutional test of the
limitations clause in the Basic Law. When we are speaking of a constitutional
human right, which is given by the Basic Law to a person as a human being,
we should not look in the enabling law for a right to uphold it, but the
opposite: where the authority wishes to restrict it, we should examine
whether it has the power to do so and whether the use made of that power
amounts to a permitted constitutional violation in accordance with the
limitations clause in the Basic Law.
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As we shall describe below, the right of a prisoner to be a parent and to
have a family is a constitutional human right, which does not automatically
cease to exist as a result of the sentence of imprisonment, even though it is
likely to be subject to various restrictions as a result of the conditions of the
imprisonment. It follows that the Prison Service Commissioner does not need
an authorization in the law to permit a prisoner to realize the various aspects
of the right to have a family and to be a parent that he has by virtue of
recognized basic rights in Israel. It is a refusal to allow a prisoner to realize
the right to have children and to be a parent that makes it necessary to satisfy
the tests for a permitted constitutional violation. Such a situation will exist
where the prisoner’s right to be a parent and to have a family is opposed by a
conflicting value of sufficient weight that it justifies denying the right to a
proper degree, in view of the relative weight of the conflicting values.

In our case, Amir, like any other prisoner, has a human right to establish a
family and to be a parent. He was not deprived of the right to establish a
family and to bring children into the world by the actual sentence that was
imposed on him, even if the loss of liberty resulting from the imprisonment
deprives the prisoner of the ability to realize family life in full. The Prison
Service Commissioner therefore does not need an express authorization in
order to give practical expression to the realization of this right, which is one
of the supreme constitutional human rights in Israel. Had the commissioner
denied the basic right, this would have required him to show that there were
good reasons that supported the violation, and defining the scope of the
violation in accordance with the tests of the limitations clause.

In addition to the scrutiny of the decision from the perspective of the
authority to make it, we shall also examine the question of its reasonableness
in view of the arguments that were raised. This scrutiny will focus on the
guestion whether the authority addressed the relevant considerations and
balanced all the relevant considerations in the case properly. The principles
of constitutional scrutiny also apply to the consideration of this question, as
we shall make clear below.

Let us examine in greater detail the principles of the normative framework
that apply to this case.

Constitutional human rights and the right to family and parenthood

12. The Basic Law: Human Dignity and Liberty enshrines the human
rights to dignity and liberty and thereby expresses the values of the State of
Israel as a Jewish and democratic state (s. 1A). It provides that the dignity of
a person as a human being may not be violated and that every person is
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entitled to protection of his dignity (ss. 2 and 4); it recognizes the possibility
of violating a person’s basic constitutional rights, provided that the violation
satisfies the tests of the limitations clause (s. 8). The tests in the limitations
clause make the constitutional legitimacy of the violation conditional: it
should be done pursuant to statute or by virtue of an express authorization
therein; it should be consistent with the values of the state; it should be for a
proper purpose and it should not be disproportionate.

Within the scope of the right to human dignity lies the right of a person to
have a family and to be a parent (HCJ 7052/03 Adalah Legal Centre for Arab
Minority Rights in Israel v. Ministry of Interior [3]). The right to family is
one of the most basic elements of human existence. It is derived from the
protection of human dignity, from the right to privacy and from the
realization of the principle of the autonomy of the will of the individual,
which lies at the very essence of the concept of human dignity. The family
and parenthood are the realization of the natural desire for continuity and for
the self-realization of the individual in society (LFA 377/05 A and B
(prospective adoptive parents) v. C and D (biological parents) [4]; HCJ
2458/01 New Family Organization v. Surrogacy Agreements Approval
Committee [5], at p. 447; CFH 2401/95 Nahmani v. Nahmani [6], at p. 719
{390}). Within the scope of the human right to dignity, the right to family
and parenthood is a constitutional right that is protected by the Basic Law (cf.
also CA 232/85 A v. Attorney-General [7], at p. 17; LCA 3009/02 A v. B [8],
at p. 894; CA 2266/93 A v. B [9], at p. 235).

On the scale of constitutional human rights, the constitutional protection
of the right to parenthood and family comes after the protection of the right to
life and to the integrity of the human body. The right to integrity of the
human body is intended to protect life; the right to family is what gives life
significance and meaning. | discussed this in one case:

‘These are first principles; the right to parenthood and the right
of a child to grow up with his natural parents are rights that are
interrelated, and together they create the right to the autonomy
of the family. These rights are some of the fundamental
principles of human existence, and it is difficult to describe
human rights that are equal to them in their importance and
strength’ (A and B (prospective adoptive parents) v. C and D
(biological parents) [4], at para. 6 of my opinion).

This right is therefore very high on the scale of constitutional human
rights. It is of greater importance than property rights, the freedom of
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occupation and even the privacy of the individual. ‘It reflects the essence of
the human experience and the concrete realization of an individual’s identity’
(Adalah Legal Centre for Arab Minority Rights in Israel v. Ministry of
Interior [3], at para. 6 of my opinion).

A violation of the right to parenthood and family will be legitimate only if
it satisfies the tests in the limitations clause. These tests reflect a balance of
the weight of the basic rights against other needs and values that are essential
for the existence of proper social life. Basic rights, including the right to
family, are not absolute; they derive from the realities of life that make it
necessary to give a relative value to human rights and other substantial
interests, whether of other individuals or of the public. A harmony between
all of these interests is a condition for a proper constitutional system (LCA
3145/99 Bank Leumi of Israel Ltd v. Hazan [10]). In order for a violation of a
human right to satisfy the constitutional test, it must fall within the proper
margin of balances, which weigh the right against the conflicting value. The
more elevated the status of the constitutional right, the greater the weight of
the conflicting interest that is required in order to derogate from or counter
the right (Adalah Legal Centre for Arab Minority Rights in Israel v. Ministry
of Interior [3], ibid.).

Prisoners’ rights

13. The constitutional outlook that gives human rights a supreme
normative status also has ramifications on the human rights of a prisoner, and
his ability to realize these rights when he is in prison. The constitutional
system in Israel is based on the presumption that a person’s basic rights
should not be denied or restricted unless there is a recognized conflicting
interest, whether private or public, that is of sufficient weight to justify this.
The same presumption also applies to sentences that are handed down to
offenders. Its significance is that the protection of human rights is extended
to prisoners even after they have been sentenced, and a violation of their
rights is possible only where a conflicting public interest of great significance
justifies it. Such a violation is recognized only to the extent necessary in
order to achieve the conflicting interest, but no more. In this spirit it has been
said that:

‘The walls of the prison do not separate the person under arrest
from human dignity. Life in the prison inherently requires a
violation of many liberties that are enjoyed by a free man... but
life in the prison does not necessitate a denial of the right of a
person under arrest to bodily integrity and to protection against a
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violation of his dignity as a human being’ (per Justice Barak in
HCJ 355/79 Katlan v. Prisons Service [11], at p. 298).

Restrictions on prisoners’ rights

14. According to the prevailing constitutional system, an offender who is
sentenced to imprisonment does not automatically lose all of his human
rights. The violation of his rights is limited solely to the degree that it is
required in order to achieve the goals of a substantial public interest. These
goals include, first and foremost, the purpose of the sentence of
imprisonment, which is intended to deprive the prisoner of his personal
liberty during the term of imprisonment that was imposed. By being
deprived of his personal liberty, a prisoner suffers a violation of a basic right,
but the violation is made pursuant to a law that befits the values of the state;
it is intended for the proper purpose of isolating the offender from society for
a defined period in order to protect the security of the public from the
realization of an additional danger that the offender presents, and to
rehabilitate him; the assumption is that it is a proportionate sentence relative
to the severity of the offence that was committed and the other circumstances
that are relevant to the sentence. Restricting the liberty of a prisoner is an
inevitable consequence of the sentence that was imposed upon him, and
therefore the violation of liberty receives constitutional protection. The
restriction upon personal liberty, which is a consequence of the
imprisonment, also gives rise to a necessary violation of certain other human
rights that cannot be realized because a person is imprisoned. Thus, for
example, the prisoner suffers a violation of his right to engage in his
occupation, his right to privacy, and to a certain extent also his right of
expression, with all the liberties that derive from it. The violation of human
rights that accompanies imprisonment as an inherent consequence thereof is
limited solely to an essential violation arising necessarily from the loss of
personal liberty, but no more than that.

Another purpose that may justify a violation of a human right of a
prisoner concerns the need to ensure the proper administration of the prison
and to safeguard the welfare of its inmates. The competent authority has the
responsibility to impose various restrictions that are required for managing
life in prison in an effective manner, and these include maintaining order,
security and discipline in the prison, as well as protecting the security of the
inmates, the safety of the warders and the safety of the public from the
dangers that are presented by the prison inmates (LHCJA 3713/04 A v. State
of lIsrael [12]; LHCJA 1552/05 Hajazi v. State of Israel [13]; LHCJA
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8866/04 Hammel v. Israel Prison Service [14]; and PPA 4463/94 Golan v.
Prisons Service [15]). For the purpose of achieving the objective concerned
with the proper administration of the Israel Prison Service, the Commissioner
is competent to give comprehensive orders with regard to all the aspects of
prisoners’ lives, and these may in several respects restrict their personal
autonomy in various spheres (PPA 1076/95 State of Israel v. Kuntar [16], at
p. 299; PPA 5537/02 State of Israel v. Sarsawi [17], at p. 379; Golan v.
Prisons Service [15], at pp. 152 {506} and 172-175 {534-539}).

An additional reason for the restrictions on the rights of a prisoner may
derive from other needs that involve an important general public interest,
which is not directly related to the prison administration, such as, for
example, a need that derives from general reasons of state security that are
relevant mainly to security prisoners. Considerations of this kind may make it
necessary to impose various restrictions on a prison inmate, which may
violate his human rights.

When restrictions that are imposed by the public authority violate the
human rights of a prisoner and they do not arise inherently from the loss of
his liberty as a result of the imprisonment, they should materially satisfy the
tests of the limitations clause in order to comply with the constitutional test.
They should be consistent with the values of the state, intended for a proper
purpose and satisfy the requirement of proper proportionality.

According to the prevailing legal outlook, a sentence that imposes
imprisonment on an offender — and this includes a life sentence —is
directly intended to deprive him of his personal liberty for the term of the
sentence. The restrictions on the other rights, whether they are inherent to the
imprisonment or they are intended to achieve other purposes, are not a part of
the purpose of the sentence (PPA 4/82 State of Israel v. Tamir [18], at p. 206;
HCJ 114/86 Weil v. State of Israel [19], at p. 483; Golan v. Prisons Service
[15], at pp. 152-153 {506}; LHCJA 4338/95 Hazan v. Israel Prison Service
[20], at pp. 275-276). The constitutional justification for imposing them
depends upon the existence of a public purpose of special importance that
justifies the violation in accordance with the tests of the limitation clause
(Katlan v. Prisons Service [11], at p. 298). The greater the importance of the
human right on the scale of human rights, the stronger the reasons required in
order to justify a violation of it (Golan v. Prisons Service [15], at para. 13;
HCJ 221/80 Darwish v. Prisons Service [21], at p. 546; HCJ 540/84 Yosef v.
Governor of the Central Prison in Judaea and Samaria [22], at p. 573).
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It should be emphasized that the restrictions on human rights that are
imposed by the public authority were not intended to add an additional
sanction to the sentence that was handed down. Their inherent purpose is not
to increase the severity of the sentence that was handed down to the prisoner.
Their purpose is not to punish the prisoner for his crimes, for which he has
been sentenced to imprisonment, or to make the conditions of his
imprisonment more difficult as recompense for his despicable acts. Where
this is the purpose of the restrictions, they are likely to fail the constitutional
test, since this is not a proper purpose. A restriction that is not required by the
realization of the purposes of imprisonment or that is not required by another
legitimate public purpose constitutes, de facto, the imposition of an additional
sentence on the prisoner for the offence of which he was convicted. Such a
restriction that adds to the sentence imposed on the prisoner falls outside the
scope of the power to limit the rights of prisoners that is granted to the Israel
Prison Service. It is a departure from the principles of criminal sentencing,
and especially from the principle of legality that is enshrined in s. 1 of the
Penal Law, 5737-1977, according to which there are no offences or sanctions
unless they are prescribed in statute or pursuant thereto. The penal sanction
takes the form of the actual loss of freedom of movement in a prison, which
is determined by the court that handed down the sentence; in view of this, the
Israel Prison Service is not competent to add a punitive measure to the
sentence that was handed down (ss. 9 and 10 of the Release from
Imprisonment on Parole Law, 5761-2001; HCJ 89/01 Public Committee
Against Torture v. Parole Board [23], at p. 869, and also LHCJA 6803/04
Angel v. Tel-Aviv-Jaffa District Court [24], at p. 185; LHCJA 9837/03 A v.
Parole Board [25], at p. 333).

The principles of this approach to the rights of a prisoner in Israel have
been expressed in case law over the years. In Golan v. Prisons Service [15],
at p. 152 {501-502} the court said (per Justice Mazza):

‘It is established law in Israel that basic human rights “survive”
even inside the prison and are conferred on a prisoner (as well as
a person under arrest) even inside his prison cell. The exceptions
to this rule are only the right of the prisoner to freedom of
movement, which the prisoner is denied by virtue of his
imprisonment, and also restrictions imposed on his ability to
realize a part of his other rights — some restrictions necessitated
by the loss of his personal freedom and other restrictions based
on an express provision of law...
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The basic assumption is that the human rights “package” of a
prisoner includes all those rights and liberties conferred on every
citizen and resident, except for the freedom of movement of
which he is deprived as a result of the imprisonment.
Notwithstanding, it is clear that the imprisonment also suspends
the prisoner’s ability to exercise some of his other liberties. With
regard to some of these, where the ability to exercise them
depends on the freedom of movement, the suspension of the
right is “inherent” to the imprisonment. Other liberties that can
be exercised (at least in part) irrespective of freedom of
movement and that can be realized even in a prison cell (or from
it) continue to be enjoyed by the prisoner even when he is in the
prison. If the authorities wish to suspend, or to restrict, his
ability to exercise even liberties of this kind, it is required to
show that its power to do so is enshrined in a specific provision
of law.”

(See also HCJ 337/84 Hukma v. Minister of Interior [26], at p. 832;
CrimApp 3734/92 State of Israel v. Azazmi [27], at p. 81).

The right of a prisoner to family life and parenthood

15. The criminal sanction involved in imprisonment was not intended, in
itself, to violate the right of the offender to family life and parenthood
directly. Notwithstanding, it is clear that a prisoner is de facto deprived of the
physical ability to have a regular family life and thereby to realize the right to
family as a result of the loss of his personal liberty that is a result of the
imprisonment. The violation of the ability to realize a family life in the prison
is inherent to the restriction of liberty, and therefore it lies within the margin
of the permitted constitutional violation. Isolating the prisoner from society
in order to realize the purposes of the sentence also results in a separation
from his spouse, children and wider family circle. But even though this
restriction is inherent to the imprisonment, the existence of a human right to
family and parenthood requires that the scope of the violation is reduced as
much as possible, to its essential limits only, such as by way of giving
controlled permission for family visits to prisoners, granting furloughs when
defined conditions are satisfied, providing facilities that allow conjugal visits
between spouses, etc.. This preserves the proportionality of the violation of
the human right, which is inherently required by the loss of liberty resulting
from imprisonment.
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The right to have children is an integral part of the right to family life. It is
given to every human being and a prisoner is not deprived of it merely
because of the sentence that was imposed on him. The de facto realization of
the right to have children given to a prisoner depends on the question whether
there is a public-systemic consideration of sufficient weight that justifies
preventing a prisoner from realizing it, whether in general or in a specific
case. Whereas a prisoner cannot realize a full family life since it is
inconsistent with the restriction of liberty resulting from imprisonment, the
right to bring children into the world as such may be consistent with the
framework of imprisonment, if certain conditions are fulfilled. The
realization of this right may be consistent with conjugal visits between
spouses, which are ordinarily allowed when certain conditions are fulfilled, in
accordance with the procedures of the Israel Prison Service. Because of the
need to limit the violation of the prisoner’s human right merely to the most
essential cases, where it is not possible to allow conjugal visits because the
prerequisites for this are not satisfied, the prisoner may be left to realize his
right to be a parent by way of artificial insemination outside the prison, which
does not require a conjugal visit. This possibility is consistent with the
purpose of the sentence to keep the prisoner isolated from society, and it does
not usually involve a disturbance to the Israel Prison Service administration
from the viewpoint of the procedures and resources at its disposal. If,
however, there is another reason that justifies the realization of the right to be
prevented or restricted, it needs to be a substantial reason that can justify a
violation of a human right of the greatest importance, to which even a
prisoner is entitled.

The right to have children is a human right that is enshrined in the value
of human dignity. This value includes the right of a person to personal
autonomy and to self-realization in the form of bringing children into the
world. The status of the right to have children imposes on the executive
authority a duty to uphold it and to give it significant weight in the course of
its deliberations, even when the person seeking to realize it is serving a life
sentence in prison. The restriction on the right to have children by means of
artificial insemination of the wife outside the prison is not necessarily
implied by the restriction of the prisoner’s liberty. Notwithstanding, like all
human rights, this right too is not absolute, and it may in certain
circumstances give way to conflicting interests of great weight. But in view
of the strength of the right, reasons of particular importance are required in
order to outweigh it and to justify a violation of it, and the principles used to
balance them should be consistent with the conditions of the limitations
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clause, with the elements of the proper purpose and proportionality that are
enshrined therein (New Family Organization v. Surrogacy Agreements
Approval Committee [5], at pp. 444-445).
It has been held in the past that:
‘We must remember and recall that the human dignity of a
prisoner is like the dignity of every person. Imprisonment
violates a prisoner’s liberty, but it must not be allowed to violate
his human dignity. It is a basic right of a prisoner that his dignity
should not be harmed and all the organs of government have a
duty of respecting this right and protecting it from violation...
Moreover, a violation of a prisoner’s human dignity does not
merely harm the prisoner but also the image of society. Humane
treatment of prisoners is a part of a moral-humanitarian norm
that a democratic State is liable to uphold. A State that violates
the dignity of its prisoners breaches the duty that it has to all of
its citizens and residents to respect basic human rights’ (per
Justice Mazza in Golan v. Prisons Service [15], at p. 156 {506}).

As an enlightened society, we should ensure that the dignity of the
prisoner is upheld and that his rights are protected as long as it does not
conflict with the true purposes of the imprisonment or is inconsistent with a
public interest of great importance that justifies a restriction of his rights.
This duty applies to every prisoner as such. It applies to a prisoner who is
serving a short sentence and it applies to a prisoner who is serving a long
sentence for serious felonies. It is also the case with regard to a prisoner
serving a life sentence for murder, whether the murder was committed
against a background of gang wars in the criminal underworld or it is the
murder of a prime minister. The same is true of a security prisoner. The set of
principles is the same for every prisoner as such, even though the specific
application to individual prisoners may vary from case to case according to
the conditions and the circumstances.

The power of the commissioner to give permission to hand over a sperm
sample — conclusions

16. The premise on which the petition is based is that express authority is
required in statute for the competent authority to allow a prisoner to undergo
a procedure of artificial insemination with his wife; without this, granting
such permission goes beyond the powers given to it under the law. This
premise is fundamentally unsound, and it effectively turns the law upside
down and undermines basic principles of public and constitutional law. The
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reason for this is that when a person has a right, and certainly when he has a
constitutional right, a public authority does not need authority in statute in
order to uphold and respect the right. The opposite is true: it requires an
authorization in statute in order to restrict or violate the right, and where the
violation restricts or denies the realization of a human right, it should satisfy
the tests of the limitations clause as a condition for its validity and legitimacy.
Already in HCJ 1/49 Bajerno v. Minister of Police [28], at p. 82, it was held
(per Justice S.Z. Cheshin) that:

‘Where an applicant complains that a public official prohibits
him from doing a certain act, the applicant does not need to
prove that there is a statute that imposes a duty on the public
official to allow him to do the act. The opposite is true: the
public official has the duty of proving that there is a justification
for the prohibition that he is imposing’ (see also HCJ 9/49 Bloi v.
Minister of Interior [29], at p. 140; HCJ 144/50 Sheib v. Minister
of Defence [30], at p. 411 {14}; HCJ 122/54 Axel v. Mayor,
Council Members and Residents of the Netanya Area [31], at p.
1532; HCJ 112/77 Fogel v. Broadcasting Authority [32], at pp.
663-664).

It follows that in our case there is no need to ask whether the Israel Prison
Service is competent to permit a prisoner to realize his right to parenthood by
means of artificial insemination; at most, we may need to ask whether there is
a power to restrict this right, and what is the scope of such a possible
restriction in the special circumstances of the case. This question does not
arise directly in this case, since the competent authority has recognized and
respects the right of the prisoner to parenthood, and it has thereby given
expression to a recognition of the human right to family and parenthood that
the prisoner has, in so far as possible, even within the framework of
imprisonment. It has thereby recognized that the protection of human rights is
given to a prisoner in so far as possible, including a prisoner serving a life
sentence for a despicable murder, and that the ability to restrict the right does
not depend on the nature of the offence but, if at all, on public or systemic
purposes that are not a part of the purposes of sentencing. In the
circumstances of this case, the commissioner acted within the limits of his
authority when he did not find any systemic or other reasons that justify a
restriction on the prisoner’s right. His decision relies on recognized basic
principles of constitutional law and it gives expression to the right of the
prisoner when no basis was found for restricting it.
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The decision of the public authority according to the test of
reasonableness

17.In addition to the petitioners’ argument that the commissioner’s
decision to allow Amir to give a sperm sample to his wife outside the prison
was made ultra vires, they also argued that this decision does not satisfy the
test of reasonableness. According to this argument, the unreasonableness is
expressed first and foremost in the fact that the permission given to Amir to
realize his right to have children conflicts with public morality and injures the
feelings of the public, when it is given to the murderer of a prime minister; it
is also argued that granting the permission ignores the interests of the child
who will grow up without a father; finally it is argued that in giving the
permission the commissioner did not make a comprehensive examination of
the significance of the issue for all prisoners, and in the absence of a general
procedure in this regard, he acted in a manner that violates the principle of
equality between prisoners.

An examination of the reasonableness of a decision of an administrative
authority requires, in the first stage, a clarification of whether it considered
factors that are relevant and pertinent to the case; second, we consider the
guestion whether, when making its decision, the authority made a proper
balance between all the factors that should be taken into account, and
whether a proper relative weight was given to each of these. An examination
of the reasonableness of an administrative decision is therefore conditional on
a proper balance of the relevant considerations (HCJ 935/89 Ganor v.
Attorney-General [33]; HCJ 5016/96 Horev v. Minister of Transport [34], at
p. 34 {183}; HCJ 953/87 Poraz v. Mayor of Tel-Aviv-Jaffa [35]; HCJ 217/80
Segal v. Minister of Interior [36]; HCJ 6358/05 Vaanunu v. Home Front
Commander [37]).

Where a decision of the public authority violates a human right, an
examination of the administrative reasonableness of the decision is
conditional upon its satisfying the tests of the limitations clause — proper
values, a proper purpose and proper proportionality. The criterion for
balancing derives from the limitations clause (Horev v. Minister of Transport
[34], at para. 54 of the opinion of President Barak). The elements of the
limitations clause are incorporated in the criteria that have been formulated in
public law rulings for examining a violation of basic human rights by an
administrative authority (HCJ 4541/94 Miller v. Minister of Defence [38], at
p. 138 {231}). The court has also held:
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‘This connection between the constitutional limitations clause
and all the principles of public law — including human rights
that are not covered by the Basic Laws... The general purposes
are the values of the State of Israel as a Jewish and democratic
state. The specific purposes are the “proper purpose” in the
limitations clause. The principle of proportionality that is
provided in the Basic Law is an additional expression of the
principle of reasonableness, according to which we have also
been accustomed in the past to interpret legislation. It follows
that the transition from the previous law to the limitations clause
is “quick” and “clean,” and it involves no difficulty’ (per
President Barak in Horev v. Minister of Transport [34], at p. 43
{194-195}).

When an administrative decision violates a constitutional human right, the
premise is, first, that the conflicting value whose realization leads to the
violation befits the values of the state; second, that this value should be a
relevant objective consideration that to a large extent overlaps with the
conditions of the ‘proper purpose’ in the limitations clause; and finally,
whether in the overall balance proper relative weight was given to the human
right, on the one hand, and the conflicting value, on the other, and whether
the administrative decision chose a balancing point that properly balances the
conflicting values. This is the requirement of proper proportionality in its
constitutional sense.

In our case, on one side of the equation is the right of a human being, who
is a prisoner serving a life sentence, to realize his right to be a parent by way
of fertilizing his wife with a sperm sample that will be sent out of the prison.
His application is filed against a background of the refusal of the public
authority to allow him conjugal visits with his wife, because of security
considerations. The petitioners argue that there are values that conflict with
the right of the prisoner to parenthood, which were not given any weight, and
therefore the permission that was granted is invalid. These conflicting values
are, first and foremost, an outrage to public morals and public feelings that, it
is argued, results from permission to have children being given to a criminal
who was convicted of murdering a prime minister. Such permission runs
contrary to the feeling of natural repulsion that the public feels towards a vile
offender of this kind. It seriously injures the feelings of the public, which is
repulsed by the despicable offence and the offender who committed it, and
which expects that he will spend the rest of his life in prison in absolute
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isolation, without him being allowed to realize his rights to family and
parenthood, or any aspect thereof.

I cannot accept this position. The values that are under discussion, on
which the petitioners base their objection to the permission that was given, do
not satisfy the test of administrative relevancy or the element of the proper
purpose in the limitations clause. The public’s feelings of repulsion towards
Yigal Amir for the despicable crime that he committed are, in themselves,
understandable and natural, but they are not relevant to the restriction of the
right of a prisoner to become a parent by way of artificial insemination. They
do not achieve a ‘proper purpose’ that is required as an essential conditional
for a violation of a human right.

No one denies that the offence of murder that Amir committed and for
which he was sentenced to life imprisonment deserves public condemnation
and will be recorded in the history of the state as one of the most terrible
offences committed in Israel since its founding. But the seriousness of the
offence that was committed, with all of its ramifications, found full and final
expression in the criminal sanction that was handed down to Amir. The
sentencing considerations that are taken into account within the framework of
the sentence lie solely within the sphere of authority of the judiciary, and
when the sentence is handed down, the sanctions imposed on the offender are
exhausted. The Israel Prison Service does not have jurisdiction to punish the
prisoner in addition to the sentence that was imposed on him by restricting
human rights that even he has as a prisoner. The argument of showing
abhorrence for the base acts of the offence that he committed is insufficient.
The public’s feelings of repulsion for an offender who took human life and
murdered the state’s leader are also incapable of affecting, in themselves, the
scope of the human rights given to him in the prison, and the nature of the
permitted restrictions upon them. Basic principles of public morality and the
desire for revenge that is felt by a part of the public towards one prisoner or
another do not constitute a relevant consideration or a proper purpose for
preventing a prisoner from realizing his human right to parenthood, as long
as this realization does not amount to a significant administrative disruption
in the management of the prison or another relevant violation of a significant
public interest that justifies its restriction. The human right is also retained by
a prisoner who was convicted of the most terrible offences, and no matter
how great the feeling of abhorrence at his acts, it cannot constitute an
objective reason for restricting his rights. The strict application of the test for
the scope of permitted violations of a human right in accordance with the
elements of the limitations clause is what guarantees that the protection of the
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right does not become neglected; it ensures, especially in difficult cases like
the one before us, that the constitutional principles are observed. Since the
considerations of public morality, public sentiment and especially the deep
abhorrence that most of the public feels towards Yigal Amir for his act are
not relevant to a restriction of his right to parenthood and are therefore not a
proper purpose, they also cannot serve as an objective conflicting value that
may compete with the prisoner’s right to become a parent. Therefore we do
not need to consider the question of proportionality, which would have arisen
had these considerations constituted a relevant objective reason to restrict
Amir’s right and which would have given rise to a need to balance them
against his right.

We ought to add in this context that it is precisely because Amir was not
given the possibility of conjugal visits by his wife for security reasons that
the possibility of realizing his parenthood by being allowed to carry out
artificial insemination remains his last resort. These circumstances provide
even greater justification for the decision of the Israel Prison Service
authorities concerning Amir.

Even the petitioners’ additional argument that Amir should not be given
permission because of the damage that can be anticipated to the best interests
of the child that will be born to the couple cannot serve as a valid ground for
violating the right to parenthood in the circumstances of this case.

The question when the consideration of the best interests of the child may
justify preventing his birth is a profound question in the field of ethics and
philosophy. The question when the law may intervene in this, and when a
public authority has power to intervene in the human right to have a child for
reasons of the best interests of the child and for other reasons, is a very
difficult and complex one. The right to have a child and the right to be born
are concepts that lie to a large extent in the field of morality and ethics that
are outside the law. Whether and in what circumstances the Israel Prison
Service has a power to restrict the right to have a child against a background
of considerations of the best interests of the child is a difficult and loaded
question. Thus, for example, a question may arise as to whether the Israel
Prison Service may prevent a prisoner’s conjugal visits or the realization of
his right to parenthood because of a serious and contagious disease from
which he suffers that is likely to infect his wife and child (CA 518/82 Zaitsov
v. Katz [39], at pp. 127-128; Nahmani v. Nahmani [6], at pp. 729-30). Is it
entitled to restrict the right of women inmates in the prison to have children
when they have been sentenced to long terms of imprisonment for the reason
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that it is not desirable from the viewpoint of the best interests of the child to
raise him inside the prison or, alternatively, to condemn him to be placed in a
foster home or in an adoption, or to separate him from his mother when he
reaches a certain age? Are these considerations that the Israel Prison Service
may address and do they fall within the scope of its authority? These
guestions do not require an answer in this case, since with regard to the best
interests of the child it has only been argued that he is expected to be born to
a single-parent mother because the father has been sentenced to life
imprisonment. This argument has no merit in the specific context. No reasons
have been brought before us to show, on the merits, any real grounds why the
best interests of a child that will be born from artificial insemination to the
Amir couple will be harmed. No basis has been established for the argument
that Amir’s wife lacks the capacity to raise a child. Moreover, the raising of a
child by a single-parent mother while the father is sentenced to life
imprisonment does not in itself indicate that the child’s best interests are
harmed, nor does it allow the public authorities to restrict the right of his
parents to have children. In the modern world, the single-parent family has
become a common and accepted phenomenon, and it does not in itself
indicate harm to the interests of the child on such a scale and to such an
extent that it justifies the intervention of the public authority in a way that
violates the right of individuals to self-realization by bringing children into
the world. The mere fact that one of the parents is in prison does not
constitute, prima facie, a ground for violating the right of the couple to
parenthood and the right of a child to be born, for reasons of his best
interests. The remarks of Prof. Shifman in his book Family Law in Israel,
vol. 2, at p. 156, are pertinent:

‘... In artificial insemination we are concerned with planning the
coming into the world of a child who has not yet been born, in
order to realize the expectations of persons to be parents. Is it
possible to determine categorically that it would be better for
that child not to be born than for him to be born? Will the
situation of that child necessarily be so wretched merely because
he is born into a single-parent family that for this reason we
have a duty ab initio to prevent him from coming into the
world?’
In this case, no factual basis was established to show harm to the best
interests of the child that may be created as a result of giving the permission
to the Amir couple. Therefore the question of balancing the relevant
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conflicting values to the right to parenthood does not arise, and this argument
should be rejected.

18. This leaves the argument that the prison authorities did not conduct a
comprehensive examination of the question of prisoners sending sperm
samples to their wives, nor did they formulate a general procedure for all
prisoners in this regard, nor did they make the proper balances in this regard
with regard to the case of Amir, who in their opinion has received better
treatment in comparison to other prisoners.

In this matter also the petitioners’ arguments are general and they do not
establish a concrete factual basis for the existence of conflicting values to the
prisoner’s right, which would justify a restriction or denial thereof. Indeed,
the prison authorities have stated that they will take action to prepare general
procedures concerning the transfer of sperm samples of prisoners to their
wives for the purpose of artificial insemination outside the prison. But their
willingness to do this, which is important in itself, has no bearing on the
specific decision in Amir’s case, which is reasonable. From the state’s
response we see that, first and foremost, it took into account as a relevant
factor the right of the prisoner to artificial insemination, and it gave this right
the proper weight. There is no real public or administrative need that can be a
consideration that conflicts with the prisoner’s right in this case, to the extent
that it might justify a violation of the right. The security considerations that
were the basis for the refusal of the Israel Prison Service to allow Amir
conjugal visits with his wife are not relevant to the transfer of a sperm sample
out of the prison, and no other legitimate administrative argument was raised
that might justify a violation or restriction of the aforesaid right of the
prisoner.

Since there is no important value that conflicts with the prisoner’s right to
parenthood, no proportionate balance is required here between relevant
conflicting considerations, nor is there a proper reason to violate the
prisoner’s human right (see Horev v. Minister of Transport [34], at p. 37
{187%}; Ganor v. Attorney-General [33], at pp. 513-514; HCJ 2056/04 Beit
Sourik Village Council v. Government of Israel [40], at paras. 40 and 41).

In addition, no concrete information was brought before us to support the
petitioners’ claim with regard to a violation of equality between prisoners as a
result of granting the permission to Amir. Moreover, the concept of equality
in this context is loaded and complex, and it may justify possible distinctions
between types of prisoners from the perspective of the possibility to realize
the right to have children while in prison. Thus, for example, it is possible
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that there will be a distinction between the ability of male prisoners to realize
parenthood by sending sperm samples to their wives for the purpose of
insemination and raising children outside the prison, which does not involve
any responsibility on the part of the public authority for the birth and raising
of the child and does not require any special institutional and budgetary
arrangements, and the ability of the authority to allow pregnancies and
childbirths of female prisoners in the prison on a large scale, which gives rise
to difficult questions concerning the manner of raising and caring for the
child after his birth, as well as questions involving resources and budgets that
are required for this purpose. This issue involves difficult moral and practical
questions that relate both to the prisoners and to the children who are born to
a difficult fate. Logic therefore dictates that in this area of realizing the right
to parenthood there may be a legitimate distinction between types of prisoner
according to various criteria, which should satisfy the constitutional test.

In view of the aforesaid, there is no merit to the petitioners’ argument that
the decision of the commissioner to permit the transfer of Amir’s sperm
sample to his wife outside the prison was tainted by a defect of
unreasonableness. The Israel Prison Service acted in making its decision in
accordance with its responsibility by virtue of general legal principles, which
recognize the right of the prisoner to realize his right to parenthood, and it
saw fit to allow its implementation by way of giving a sperm sample to his
wife outside the prison, in the absence of significant conflicting
considerations that justify a restriction of the right.

Comparative law
International conventions and the position of t