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1.

Before us are three appeals on the judgment of the Tel Aviv District Court
(Judge K. Kabub) in CrimC 23842-11-11 (verdict dated November 19, 2013;
sentence dated January 26, 2014). The case revolves around offenses in
securities, and there are two primary issues before us: first, whether one
should be convicted of the offense of manipulation under section 54(a)(2) of
the Securities Law, 5728-1968 (hereinafter: “the Law” or “the Securities
Law”), where it was found that the motivation for committing the offenses
was mixed — a fraudulent intent alongside a legitimate financial intent; and
second, under what circumstances should a corporation be held criminally
responsible for criminal offenses committed by an officer who is considered
to be an organ of the corporation.

The Indictment

2.

On November 3, 2010, the indictment in our matter was filed with the Tel
Aviv District Court against the following defendants:

The First Defendant, Avraham Levi (hereinafter: “Levi”), who served in the
time period relevant to the indictment as the CEO of Ofer Investments, Ltd.
(hereinafter: “Ofer Investments”), acting CEO of Ofer Development and
Investments Ltd. (hereinafter: “Ofer Investments”; both companies together
will be hereinafter referred to as “Ofer”), interim CEO of Melisron Ltd.
(hereinafter: “Melisron”) and director of Melisron. Additionally, Levi held
approx. 3% of Melisron’s shares. As part of his position, Levi was an
authorized signatory in all three corporations’ accounts and managed their
financial affairs alongside the Second Defendant.

The Second Defendant — the Appellant in CrimA 1829/14 — Golan Madar
(hereinafter: “Madar”), served in the relevant time period as the financial
manager of Ofer Investments, as well as managed the financial affairs of Ofer
Development and Melisron together with Levi. Like Levi, Madar was also an
authorized signatory for Ofer Investments, Ofer Development and Melisron,
and he was present in Melisron’s Board of Directors’ meetings as part of his
position as a financial manager for the Ofer Group.



The Third Defendant, Eliyahu Haelyon (Hereinafter: “Haelyon”), was a
financial consultant who traded in bonds and securities in the trading room of
Poalim Sahar Ltd. at the relevant time period.

The Fourth Defendant — Appellant 1 in CrimA 1899/14 — Ofer Investments, is
a private company in the fields of real estate, banking, hotels and others. In
the relevant time period, Ofer Investments was positioned at the top of the
Ofer Group pyramid, which included, among others, Ofer Industry Properties
(Nazareth) Ltd., Ofer Properties and Shipping 1980 Ltd. and Ofer
Development.

The Fifth Defendant — Appellant 2 in CrimA 1899/14 — Ofer Development, is
a private holding company that, during the relevant time period, was entirely
but indirectly owned by Ofer Investments: 81.9% of its shares were owned by
Ofer Sahaf Ltd., which was fully owned by Ofer Investments. The rest of its
shares were owned by Ofer Industry Properties Nazareth Ltd., which was also
entirely owned by Ofer Investments.

The Sixth Defendant — The Respondent in CrimA 99/14 — Melisron, is a
public company which in the relevant period operated commercial spaces and
offices for rent. At the time, 71% of Melisron’s shares were owned by Ofer
Investments.

It should be noted here, that at the end of the day, Levi and Melisron were
acquitted from the offenses alleged in the indictment, whereas Madar,
Haelyon, Ofer Investments and Ofer Development were convicted of all the
offenses for which they were charged, as will be detailed below. It should be
further noted that Levi and Haelyon are not parties to the appeals before us,
and | will therefore elaborate about them only when it is necessary to address
the disputes in the matter before us.

According to the indictment, in February 2008, Melisron issued bonds at a
nominal value of approx. NIS 200 million in a private offering (hereinafter:
“Series D Bonds”). Melisron raised approx NIS 200 million for these bonds.
In May 2009, Melisron issued a shelf proposal in which the public was offered
series D bonds as part of a series expansion. As a result, buy orders were
received for bonds at a nominal value of NIS 140 million, in the total amount
of NIS 145 million (hereinafter: “the First Expansion”). On November 4,
2009, at a board of directors’ meeting, Levi recommended to the board, on
behalf of Melisron’s management, to raise funds by issuing additional bonds.
At the end of the meeting, the board decided to issue additional bonds by way
of issuing a new series or expanding an existing series.

Later in November 2009, Levi and Madar worked together to advance the
issuance that was decided upon at the November 9 board meeting. For this
purpose, the two selected Clal Finance Underwriting Ltd. as the arranger of
the offering (hereinafter: “the Arranger”) and decided to further expand series



D bonds. Together with the Arranger, Levi and Madar decided on the date for
the issuing, the minimum price and the number of bonds to be issued.
Afterwards, Levi and Madar coordinated the issuance with Ofer Group’s
institutional investors and legal counsels, who drafted Melisron’s shelf
proposal.

On November 25, 2009 Melisron notified the public about the option of a
second expansion of series D bonds in December 2009. This occurred through
a uniform offering of a tender regarding the price of a unit, which generally
takes place in two phases: in the first phase, a preliminary tender is held for
confidential investors, as defined in regulation 1 of the Securities Regulations
(Offer of Securities to the Public) - 2007 (hereinafter: “the institutional
investors tender”.) In the second phase, the securities are offered to the public
(hereinafter: “the public tender”). In this method, the price of the security that
is set in the institutional investors tender is used as the minimum price in the
public tender phase, and the final price is set in the public tender phase. The
offers by the investors in the institutional investors tender are influenced by
the price of the security in the stock market — the higher the price of the
security in the market, the higher the price set by the institutional investors at
the tender, and the more funds that can be raised for the company’s securities.

According to the indictment, Levi and Madar agreed amongst themselves to
use Ofer Group accounts to purchase series D bonds in the period leading up
to the institutional investors tender. This was designed to raise the price of
series D bonds or to prevent its decline (hereinafter: “the Influence Plan”). As
a result, the offers at the institutional investors tender, and in turn the
minimum price of series D bonds in the public tender, were expected to be
higher.

In order to execute the influence plan, Levi and Madar used Ofer Investment’s
securities account in Poalim Sahar (hereinafter: “the securities account”). The
securities account was managed by Levi and Madar, and they were the ones
who gave the buy and sell orders.

On November 25, 2009, as part of the execution of the influence plan, Levi
and Madar ordered the transfer of NIS 20 million from Ofer Investments’
account in HaPoalim Bank to the securities account. Afterwards, in the days
prior to the institutional investors tender, and specifically between November
26, 2009 and December 1, 2009, Madar gave instructions to Haelyon, with
Levi’s consent, to make trade transactions that would raise the price of series
D bonds before the institutional investors tender or would prevent its decline,
through purchases of the bonds. On the last day of trade, Madar even specified
a target and asked Haelyon to bring series D bonds to a price of 117 Agorot
each. This was, allegedly, with Levi’s knowledge and consent (who as
mentioned above, was ultimately acquitted). Additionally, Madar set the time
frame in which Haelyon was asked to make transactions in series D bonds,
and limited this period to the days prior to the institutional investors tender.



10.

11.

This too — as alleged — was with Levi’s knowledge and consent. Additionally,
it was alleged, with Levi’s knowledge and consent, Madar made it clear to
Haelyon that he was authorized to use the entire sum in the securities account
— about NIS 20 million — and that should there be a need for an additional
amount, Madar would provide it. Accordingly, in consultation with Haelyon,
on December 1, 2009, and before the institutional investors tender, Madar and
Levi transferred an additional sum of NIS 10 million into the securities
account, and instructed Haelyon to also use that in order to raise series D
bonds’ price or prevent its decline.

It was also alleged that following Levi and Madar’s instructions, Haelyon
made transactions using Ofer Investments’ securities account in Poalim Sahar
in order to raise the series D bonds’ price or prevent its decline. Allegedly,
Levi, Madar and Haelyon all acted while exploiting the continuous trading,
whereby every buy or sell order in the trade influences the fluctuations in the
security’s price. As the issuance date approached, Levi and Madar increased
the pressure on Haelyon so that their fraudulent activity in the series D bonds
became, as alleged, more intense.

Among others, it was alleged that the following methods were employed:

Cancelling Layers: giving a sell order in a higher price than the highest sell
order and for an amount greater than the overall amount offered at the three
best layers of the sell orders. Such a buy order means a safe transaction where
the three best sells are “cancelled” as to expose the highest sell prices. At
times, the cancellation leaves a “trail” of buy orders at a high price that enters
the first level of buy orders and raises it. Such a purchase signals to the stock
market that there is a buyer who is willing to buy large amounts at high prices,
and that the buyer does not “haggle” over the price.

The trail method: giving a buy order for an amount greater than the nominal
value of NIS 1 (or a similar minimal amount) of the amount of the first sell
order and for the price of the second level of the sell orders. This way, the
price is set according to the second level — that of the higher price — though
most of the transaction was made at the lower price. This raises the price to
the price of the second level through a “cheaper” purchase, which is made
mostly at the price of the first level.

As a result of the described activity, between November 26, 2009 and
December 1, 2009 (hereinafter: “the Manipulation Period”), the price of series
D bonds climbed from 115.72 Agorot on the first trade date, to a price of
116.9 Agorot on the fourth trade day. During this period, Ofer Development,
funded by Ofer Investments, purchased series D bonds in a total amount of
approx. NIS 23.9 million. Ofer Development constituted between 62-97% of
the purchase volume of series D bonds during those four days of trading.
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13.

As will be clarified below, both in the District Court and in the appeal, there
has been no real dispute between the parties as to use of the above methods
and their outcomes. The dispute relates to the purpose that motivated these
methods, and on this — further below.

On December 1, 2009 the institutional investors tender took place, and it
closed at a price of 116 Agorot. Accordingly, the minimum price in the public
tender was also 116 Agorot. The following day, Melisron published a shelf
proposal, and on the next day, the results of the shelf proposal were published,
and it was reported in the immediate report that buy orders for series D bonds
were received at a nominal value of NIS 146 million for a total amount of NIS
170 million. Allegedly, Melisron hid the influence plan from the public, even
though it constituted an event or matter that is outside of the regular course of
business, and avoided publishing it within the shelf proposal or the immediate
report published the day afterwards.

For the reasons mentioned above, it was alleged that Levi, Madar and Haelyon
operated as joint perpetrators and fraudulently influenced the price of series D
bonds, an offense under section 54(a)(2) of the Law (hereinafter: “the
Manipulation Offense”). In addition, it was alleged that Levi and Madar acted
together and induced or attempted to induce a person to buy or sell securities
(an offense under section 54(a)(1) of the Law; hereinafter “the Inducement
Offense”). Additionally, it was alleged that Levi and Madar caused Melisron’s
immediate report to include misleading items designed to mislead a
reasonable investor (failing to follow section 36 of the Law and an offense
under section 54(a)(1) of the Law; hereinafter: “the First Reporting Offense”).
By doing so, they caused the shelf proposal, which is equivalent to a
prospectus, to include misleading items (failing to follow section 16(b) of the
Law and an offense under section 53(a)(2) of the Law; hereinafter: “the
Second Reporting Offense”).

In regard to the companies, it was alleged that Ofer Investments, Ofer
Development and Melisron, through their representatives — Madar and Levi —
fraudulently influenced the series D bonds’ prices, as well as induced or
attempted to induce persons to buy or sell securities. Melisron was also
accused of causing, through its representatives Madar and Levi, Melisron’s
immediate report to include misleading items with the intent to mislead a
reasonable investor, and thus caused the prospectus to include misleading
items.

The Judgment Outline

14.

The appeals before us challenge both the District Court’s verdict and its
sentence. | will first detail the main points in the District Court’s verdict.
Then, I will discuss Madar’s appeal of the verdict, after which I will elaborate
on the sentence and the appeal challenging it. 1 will then discuss Ofer
Investments and Ofer Development’s appeal against the conviction and the



sentence, and finally the State’s appeal against Melisron’s acquittal. It is
appropriate here to acknowledge with appreciation the quality of the
arguments of the parties’ attorneys.

The District Court’s Verdict

15.

16.

17.

In a detailed verdict, the District Court contemplated the various factual and
legal issues that arise in our matter, and ultimately decided, as mentioned, to
convict Madar, Haelyon, Ofer Investments and Ofer Development in all the
charges against them, to acquit Levi due to reasonable doubt, and to acquit
Melisron. Levi was acquitted because the State failed to prove, to the level of
the burden required in criminal cases, that he participated in Madar’s sell
orders to Haelyon, for which Madar was convicted (para. 317 of the verdict).
We will address Melisron’s acquittal, which the State appeals, further below.

The court noted that most of the factual details of the affair — dates, bond
prices, investment details, etc. — are not in dispute among the parties (para. 65
of the verdict), so that the gist of the dispute revolves around the legal
meaning that should be given to the events detailed in the indictment. As
noted, the State maintains that this is an influence plan with fraudulent
characteristics, while the defendants see the very same activities as legitimate
and acceptable actions in the stock market, which were conducted with no
awareness and with no criminal intent. Concretely, the heart of the dispute is
the interpretation of the manipulation offense set in section 54(a)(2) of the
Law, which addresses influencing the prices by fraudulent means, and in our
case — influencing buy acts of series D bonds by the Ofer Group prior to the
institutional investors tender, in an attempt to influence the value of
Melisron’s bonds.

Section 54 of the Securities Law, titled “Fraud in connection with Securities”,
stipulates as follows:

(@) A person who [is convicted of doing] one of the following
shall be punishable by imprisonment for a term of five years or
to a fine in an amount five times the fine prescribed in section
61(a)(4) of the Penal Law, and if a corporation is so convicted
— it will be subject to a fine which is twenty-five times the size
of the said fine:

(1) Induced or attempted to induce a person to purchase or sell
securities by way of a statement, promise or projection -
written, oral or otherwise - which the person knew or ought to
have known to be false or misleading, or by concealing
material facts;

(2) Fraudulently influenced the fluctuation of the price of
securities. For the purpose of this paragraph, it will be
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presumed that anyone acting in accordance with the provisions
of section 56(a) regarding the stabilization of the price of
securities has not engaged in an act of fraudulent influencing as
stated above.

The court considered the purpose of the section, and noted that its purpose is
to protect the investing public from an artificial intervention in the capital
market. It was noted that an efficient capital market is characterized by the
fact that the price of securities is set according to the forces of supply and
demand, and therefore any artificial intervention compromises its efficiency.
The court distinguished the offense established by section 54(a)(1) — the
inducement offense — and the offense established by section 54(a)(2) — the
manipulation offense, which is the offense relevant for our purposes. The
court found, after reviewing the existing case law, that the manipulation
offense is a result offense. That is, in order to prove the elements of the
offense, the prosecution must show that the defendant’s actions did indeed
influence the price. However, as the court noted, a slight influence is
sufficient (para. 97 of the verdict). The court additionally found that it is an
offense with an intent element. That is, the prosecution must show that the
defendant had the intent to change the price of the share. The court also noted,
the action itself is often a legitimate action in the stock market, but it is the
intent that makes it a criminal offense (para. 101 of the verdict). The court
further held that in order for the elements of the offense to be fulfilled, it is not
enough to couple the theoretical fraudulent intent to the seemingly legitimate
action, but rather the State must point to “indications that have some
behavioral basis” in practice in addition to the intent itself, because, of course,
“one cannot be punished for what is in their heart” (para. 104 of the verdict).
It was also noted that there is no need to point to the existence of a motive,
though a motive can be used, where appropriate, as circumstantial evidence of
intent.

The main issue the court considered, in terms of the manipulation offense, was
the issue of mixed purposes — that is, whether one should be convicted of the
offense when the prohibited fraudulent intent of influencing the price of the
security was accompanied by an additional, legitimate, intent, which was
based on a sincere desire to purchase securities. The court reviewed the
existing case law and scholarship in the field and ultimately held:

“We must examine whether the influence on the price was a
byproduct of the trading action alone, or whether the
defendant acted in a manner that intended to influence the
price. In other words, even where the defendant had a
legitimate economic intent, if he acted (alongside or for this
legitimate purpose) in order to influence the price — he should
be convicted” (Para. 118 of the verdict) (Emphasis in original).
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20.

21.

The court reviewed the relevant evidence and ultimately found that Madar and
Haelyon should be convicted of manipulation, and that Levi should be
acquitted of this offense. The court based its decision on the following
evidence: recorded conversations between Madar and Haelyon between
November 26, 2009 and December 1, 2009 (the day of the institutional
investors tender), in which Madar explicitly instructed Haelyon to reach a
price of 117; financial expert opinions submitted by the parties — Mr. Yossi
Bahir on behalf of the State, Professor Avner Kalai on behalf of Madar and
Professor Aharon Ofer on behalf of Haelyon; as well as the statements Madar,
Haelyon and Levi gave to the police and their testimonies in court. We will
return to these in more depth below.

Relying on the above, the court found that there is a reasonable doubt as to
Levi’s involvement in the affair detailed in the indictment, and thus Levi was
acquitted due to reasonable doubt (para. 317 of the verdict). As for Madar, it
was held that while Levi was acquitted of the charges against him, it was
impossible to convict Madar for the influence plan as is. In other words, it
could not be said that it has been proven beyond a reasonable doubt that
Madar intended to influence the price of the bonds “in the days, weeks or
months” prior to the offering (para. 319 of the verdict), but only for several
days. However, it was held, on the basis of the evidence, that Madar had dual
intent from the beginning of the trade — to purchase bonds as a legitimate
investment for Ofer, as well as to support the price in preparation for the
offering. The court emphasized that it was not a secondary intent, but “two
purposes living symbiotically side by side” (para. 320 of the verdict), and
therefore convicted him of committing the offense (para. 324 of the verdict).
As for Haelyon, it was held that though he was not equally culpable as Madar,
it was proven beyond a reasonable doubt that he executed the instructions he
received from Madar in a sophisticated manner and with “commitment to the
task,” in order to support the securities price in preparation for the expansion
of the series. Haelyon was therefore convicted of this offense (para. 327 of the
verdict).

The court considered Madar’s argument that he consulted, along with Levi,
with Melisron’s attorneys before expanding series D, which would
demonstrate that he acted in good faith when making the purchases. In this
regard, the court held that the consultation held with the attorneys in regard to
the events described in the indictment was lacking and that material details
were absent from it. It was also found that it is likely that had the lawyers
known that the extent of the purchase was “unlimited” and that the order
Haelyon received was to make the purchases only until the date of the
offering, and especially had they known that the purchase was designed,
among others, to increase or stabilize the price, the attorneys’ advice would
have changed accordingly. It was therefore held that the consultation with the
attorneys cannot be seen as indicative of Madar’s good faith and lack of intent
to influence the price of the bonds (para. 307 of the verdict).
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23.

24,

Regarding the inducement offense, it was held that the elements of the offense
were met in Madar’s case, as his actions caused a material misrepresentation
amounting to fraudulent motivation. This is because shortly before the
expansion of the series Madar purchased bonds at a scope of 60-97% of the
trade, in a manipulative way, and thus could have influenced the investing
public’s decision whether to purchase Melisron’s securities (we will not
address the question of overlap between the inducement and manipulation
offenses, as it is not part of the appeal). As for the first reporting offense, the
court found that Madar caused the report published by Melisron on November
24, 2009 to exclude a material detail as to the influence plan, while Madar was
also the one who approved the draft to Melisron’s attorneys, and thus the court
convicted him of this offense. As for the second reporting offense, the court
found that in Melisron’s shelf proposal report dated December 2, 2009, Madar
again failed to report the influence plan, and he therefore was convicted of this
offense as well.

As for the criminal liability of the companies for the offenses, it was held, as
mentioned, that Melisron should be acquitted of the charges against it. This
was because the activity for which Madar was convicted was not carried out
in the course of his duties in Melisron but in the course of his duties in Ofer
Group’s private companies. Therefore, on the basis of organ theory, it could
not be found that Melisron — and Madar as an organ of Melisron, as argued —
played a part in committing this offense (para. 335 of the verdict). However,
the court found that Ofer Investments and Ofer Development should be
convicted of the offenses of manipulation and inducement. In this matter, it
was found that the companies could not be separated with regard to the
commission of the offense because “under the unique circumstances of this
case, the conduct of both companies was one and the same.” Therefore, the
actions taken by Madar as an organ of both companies — “Number 2 in the
organization” as Levi called him (record of hearing dated December 27, 2012,
p. 641, I. 31) — form the criminal liability of the two companies, even though
the investment was formally made by Ofer Development only (para. 341 of
the verdict).

Now that we have presented an overview of the main points in the verdict, we
can address the appeals before us. At this stage | will only discuss the
arguments challenging the verdict, and further below — following the
discussion of the verdict — | will address the arguments challenging the
sentences imposed on Madar, Ofer Development and Ofer Investments.

CrimA 1829/14 — Madar’s Appeal — the Verdict

The Appellant’s Arguments — Madar’s Verdict

25.

At the center of Madar’s appeal against his conviction stands mainly the legal
questions of mixed purposes, as discussed above — should a person be
convicted of the offense of manipulation when the legitimate intent he had in

10
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217.

28.

purchasing securities was coupled with an additional, fraudulent, goal in the
form of a desire to influence the price of the security. It was argued that this is
the first and only case where a person has been convicted of manipulation in
such a case of mixed purposes, and Madar maintains that the interpretation the
lower court gave to the manipulation offense is inconsistent with the
legislative intent and the case law on similar matters. In his arguments, Madar
also presented American law, which supports, it was claimed, his argument
that the interpretation given to the manipulation offense in our matter was
wrong.

In addition, both written and oral arguments emphasized that the appropriate
test in the context of mixed motivations is the “fundamental goal test” or the
“but for test” — if, but for the legitimate goal, the defendant would not have
made the investment, the defendant should be acquitted. Therefore, when the
court found that both goals — the legitimate and the fraudulent — “lived side by
side in symbiosis” (para. 320 of the verdict), meaning that the fraudulent goal
was not fundamental, it should not have convicted Madar. It was also argued
that the verdict reveals that the fraudulent goal was “secondary, if not
incidental,” which should, of course, also lead to an acquittal (para. 26 of the
notice of appeal).

It was also argued that the court erred by not considering Madar’s consultation
with Melisron’s attorneys as indicative of his good faith and lack of intent to
influence the securities. In this context, it was argued that the court’s finding
contradicts a different finding - as the court held that during the consultation
with the lawyers on November 25, 2009 Madar should have disclosed his
intentions to “support” the price, but it also held that Madar’s intention to
support the price only materialized on November 26, 2009. It was additionally
maintained that Madar and Levi presented to the attorneys the information
they had as to the purchase possibility, and that the attorneys were expected to
present the legal aspects and potential problems of purchasing bonds, because
Madar and Levi are not lawyers and they could not have known that this
activity could be problematic. Thus, the court erred by not seeing Madar’s
reaching out to the lawyers as an indication of good faith. Madar also
emphasized that reliance on a lawyer’s advice would provide sufficient
defense in criminal proceedings but was never argued, and thus, there was no
reason to examine such claim by the court using the case law’s guidance on a
reliance argument.

As for the financial expert opinions, Madar argued that the District Court
erred in not attributing the appropriate weight to the fact that both Bahir and
Professor Kalai’s opinions suggest that the trade activity itself does not reveal
a fraudulent intent, but rather that such an intent can allegedly be inferred
from the recorded conversations, which are insufficient because they are
“intentions of the heart” for which one cannot be convicted in criminal
proceedings. It was noted that this is also inconsistent with the court’s own
finding that even if there was an intent to influence the security in the

11
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defendant’s heart, but in reality he acted as if he would have acted had he not
had that intent, he should not be convicted of manipulation (para 104 of the
verdict). As for the recorded conversations, it was argued that they reveal that
Madar saw the purchase of Melisron bonds as a good investment that fitted
the needs of Ofer Development, regardless of the series D expansion. The
timing of the purchase was set for four days before the beginning of the trade,
because — as was argued —a good opportunity for a significant purchase was
created at that time, and not in order to influence the price.

At the end of his appeal, Madar also challenges his conviction of the offenses
of inducement and causing a misleading item in a report. | will expand on his
arguments on this further below. As mentioned, the issue of the sentence will
be discussed separately.

The Respondent’s Response — Madar’s Verdict

30.

31.

32.

It was argued that although Madar presented his appeal primarily as legal, the
notice of appeal weaves in factual assumptions that contradict the District
Court’s various findings. First and foremost, Madar’s argument that the
primary purpose at the base of the series D bonds’ purchase was a legitimate
financial investment is inconsistent — as said — with the District Court’s
finding that the legitimate purpose stood alongside the fraudulent purpose,
without determining a greater relative weight to one over the other, and while
emphasizing that the fraudulent intent was neither secondary nor incidental
(para. 3 of the main arguments).

As for the legal aspect, it was held that the District Court’s interpretation of
the manipulation offense is consistent with the legislative objective and the
Supreme Court’s case law on the issue, and as it was proven that Madar acted
with a prohibited purpose to influence the price, it is immaterial that this goal
was accompanied by a legitimate financial goal. This is because the legitimate
goal cannot mitigate the adverse influence his activity had on the stock
market’s proper trade. Additionally, the Respondent maintains that Madar’s
failure to disclose the activities detailed in the indictment to the public in the
prospectus or in the report is sufficient to unequivocally meet the “fraudulent
means” element of the manipulation offense. Regarding the case law Madar
presented from American law, it was argued that it did not provide a
comprehensive picture of the applicable law there, and thus the conclusion
Madar seeks to reach on its basis is incorrect.

The Respondent claims that the numerous conversations between Madar and
Haelyon during the four days of trade clearly point to Madar’s intention to
influence the price of the bonds, and that this is detailed in the District Court’s
verdict. This is coupled with Madar’s notices to the Israel Securities Authority
dated April 27, 2010 and April 28, 2010, in which he admitted that his actions
was designed to influence the outcome of the series D bonds offering.

12
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34.

With regard to the financial expert opinions it was argued that at this point
there is no dispute that Madar’s actions did indeed influence the price, and
thus the opinions are used primarily as evidence to prove Madar’s intention to
influence the price. It was argued in this context that Mr. Bahir’s opinion is
the only one that includes a discussion of the financial aspects, in addition to
the recorded conversations, whereas in his opinion, Professor Kalai
intentionally avoided discussing these conversations. Therefore, the District
Court rightly preferred Bahir’s opinion, as it provides a broader picture of the
events, and it reveals that Madar acted with intent to influence the price.

As for Mardar’s appeal as to the inducement and reporting offense, it was
argued that his claim that he should not be convicted because he was not an
officer of Melisron and was not responsible for its reports should be rejected.
This is because in order to meet the elements of the offense it is sufficient that
the offender caused the misleading reporting in his actions, as Madar indeed
did, and whether he was an officer or was responsible for the reports is
irrelevant (even if the Respondent disputes the claim that Madar was not an
officer in Melisron at the relevant time, and on this in Melisron’s appeal,
below).

CrimA 1899/14 — Ofer Investments and Ofer Development Appeal — The Verdict

The Appellants” Arguments — Ofer Investments and Ofer Development — The Verdict

35.

36.

This appeal was filed by Ofer Investments and Ofer Development against
their conviction by the District Court for the charges detailed in the
indictment. It was claimed that the District Court erred by viewing the two
companies as one and convicting both of the charges in the indictment, while,
at most, there was room to only convict Ofer Development, which in reality
made the purchase of the series D bonds. In this context, it was argued that the
fact that Ofer Development made the purchase, and not Ofer Investments, was
based on Ofer Development’s legitimate tax considerations, rather than an
artificial transaction in a manner that warrants “joining” the two companies
for the purpose of a conviction. In effect, the court performed a sort of “lifting
of the veil” between the two companies where there was no need to do so. It
was also maintained that insufficient weight was given to the fact that Levi,
CEO of Ofer Investments, was acquitted from the charges, which, too, should
support Ofer Investments’ acquittal.

It was also argued that even had the decision to invest in Melisron — a decision
which is not disputed to have had legitimate financial purposes — had been
made by Ofer Investments, then in the four relevant trade days, in which
Madar decided — according to the District Court’s finding — to influence the
price with prohibited intentions, the trade took place with Ofer Development
rather than Ofer Investments. At this point, Ofer Investments no longer served
as a relevant party to the decision to invest in Melisron. It was also argued in
this context that policy considerations lead to a conclusion that Ofer
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37.

38.

Investments should not be convicted for the offenses committed, at most, by
Ofer Development because this would constitute a conviction of a company
because a “finance officer in a grandchild company got spontaneously carried
away” (para 58 of the appeal).

As for the conviction of Ofer Development, it was argued that Madar’s
investment in Melisron only caused Ofer Development damages, which result
from purchasing bonds of large amounts and high price, when in contrast to
the District Court’s finding, Ofer Development did not even enjoy Melisorn’s
success as it is no more than a sister company to Ofer Development. Hence,
the court should have applied the exception to the organ theory that when the
organ acted against the best interest of the company, the company should not
be found criminally liable for the organ’s actions. It was also argued that Ofer
Development did not significantly profit from Madar’s investment and should
be acquitted for this reason as well. Finally, it was claimed that there was no
place for the lower court’s finding that Ofer Investments and Ofer
Development were in a position to supervise Madar’s activity and prevent
what had transpired, because this is a single failing that was hard to detect and
was centered in the telephone conversations between Madar and Haelyon, and
it could not be expected of other officers in the corporation to have to
participate in such conversations and prevent what happened.

In the hearing before us, Ofer’s attorney also challenged Madar’s conviction
and the District Court’s holding that the two purposes at the basis of the
manipulation offense were of equal status. In this context, it was argued that
as it is impossible to find that the fraudulent goal was the dominant of the two,
the situation of a “tie” between the purposes does not allow for Madar’s
criminal conviction, and thus neither does it allow for the companies’
convictions.

The Respondents’ Arguments — Ofer Investments and Ofer Development — The Verdict

39.

The State argued that there is no basis for the appellants’ argument that the
District Court “lifted the wveil” between Ofer Investments and Ofer
Development and relied on this to convict Ofer Investments. It is obvious
from the verdict that the court examined the direct responsibility of each of
the companies and convicted them on that basis. It was argued in this regard,
that in contrast to the appellant’s argument, the activity described in the
indictment was carried out by Madar in the course of his duties as an organ of
the two companies, and not only of Ofer Development. Therefore, the District
Court’s finding that the appellants operated as one was required in order to
show that Madar acted as an organ of both companies when committing the
offenses and not for “lifting of the veil,” as was argued. This finding by the
District Court was built — so it was argued — upon solid foundations: Levi’s
testimony that from an organizational perspective, the management of the
Ofer Group views the group as a whole “as if there are no companies” (record
of hearing dated December 27, 2012, p. 589, |. 13-22); the testimony of Ms.
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40.

Yochi Yaakovi, Ofer Group’s treasurer, that Ofer Development had no
independent investment policy, but that it relied on the group’s policy (record
of hearing dated September 11, 2012, p. 121, I. 23-33), and more.

As for the argument regarding the exception for an activity that harms the
company, it was argued that it must be rejected. At the basis of the offense of
manipulation is a short term loss, which the manipulator is willing to absorb
for future gains. As mentioned, this happened in our case as well. This
occured when Ofer Development and Ofer Investments — which, according to
the State and the findings of the District Court, should not be separated in this
context — absorbed the short term loss caused to them by the purchase of the
bonds at a high price, in order to produce profits for the Ofer Group in the
long term when the value of Melisron’s bonds would rise, as eventually did in
fact happen.

CrimA 99/14 — The State’s Appeal against Melisron’s Acquittal

The Appellant’s Claims — The Appeal against Melisron’s Acquittal

41.

42.

This appeal was filed by the State against Melisron’s acquittal of the charges
against it. The State claimed that Madar was an organ of Melisron. It seems
this is also reflected in the District Court’s sentence regarding Madar, where it
was found that the latter ran Melisron’s financial matters and was an
authorized signatory of it. As for the manipulation offense, it was argued that
the District Court erred in finding that Madar did not commit the offense
attributed to him within the course of this duties as an organ of Melisron, but
in the course of his duties with Ofer Development and Ofer Investments only.
This is from both an objective and a subjective examination of the
circumstances. From the objective perspective, raising the value of the bonds
by Madar served primarily Melisorn’s interests as it raised its financial worth.
From the subjective perspective, Madar said in his statements and testimony
that he acted to benefit Melisron, and he therefore committed the offenses
within the course of his duty (record of hearing dated January 16, 2013, p.
732, where it was said: “I also had the goals of Melisron in mind”).

As for the reporting offense, it was argued that the Court erred in acquitting
Melisron of these offenses. The court noted, as mentioned, that it was
acquitting Melisron because Madar did not have powers that merit attributing
his intent to Melisron, and because the appellant did not prove that any of
Melisron’s employees knew of his intent. It was argued in this regard that
Madar held a senior position in Melisron, and was even considered to be
Levi’s — the CEO - right hand, and that additionally, he played an active role
in issuing the bonds. Therefore, he must be seen as an organ for the purposes
of the reporting offense. It was also noted that Mader indeed took an active
part in Melisron’s reports and particularly those concerning the purchase
activity at the heart of the indictment, which also supports his consideration as
an organ in this respect. This is true also for the offense of including a
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misleading item in a prospectus — even according to the findings of the
District Court, Madar knew that the shelf proposal report was incomplete, as it
did not include the manipulation that he himself executed, and thus the court
convicted him for this offense. Yet, as argued, for these very reasons Melisron
should also be convicted, and the court’s finding that these offenses were not
committed in the course of Madar’s duties as organ in the company is
incorrect. It was also maintained that the fact that none of Melisorn’s
employees knew of Madar’s activities is immaterial here because this is not a
relevant requirement for a conviction under the organ theory. The District
Court itself noted this when finding that Ofer Development and Ofer
Investments should be convicted of the offenses for which they were indicted,
even if it has not been proven that any of their employees were aware of
Madar’s activities (para. 342 of the verdict).

The Respondent’s Arguments — Appeal against Melisron’s Acquittal

43.

44,

It was argued that Madar’s actions should not be viewed as actions taken as an
organ of Melisron’s, but instead as actions taken in the course of his duties in
Ofer Development and Ofer Investments. Thus, the District Court was correct
in acquitting the Respondent. It was also argued that Madar was merely an
external services provider, as part of this position at Ofer Investments, rather
than an organ of Melisron, and that he was not named as a high officer in the
prospectus at the relevant time (para. 13 of the main arguments). Additionally,
even though the District Court found Madar was an authorized signatory, the
Respondent emphasizes that he was an authorized signatory in Melisron’s
accounts, but he never signed its financial reports, prospectuses or the shelf
proposal report nor the immediate report mentioned in the indictment.
Therefore, Madar should not have been viewed by the court as an organ of
Melisron.

Alternatively, it was argued that even if Madar could have been seen as an
organ of Melisron, in effect, the specific actions for which he was convicted
were not executed in the course of his duties as an organ of Melisron, but — as
the District Court noted — as an organ of Ofer Investments and Ofer
Development. Thus, Melisron’s conviction will contradict the legal rationale
at the basis of convictions under the organ theory — a conviction where the
corporation could have supervised in advance and could have prevented the
offense committed by the organ, yet, in this case, Melisron had no possibility
of doing so.

Judgment: The Statutory Framework

The Manipulation Offense

45.

The main issue at the core of the appeals is Madar’s conviction (and in turn
Ofer Development and Ofer Investments’ convictions, but Meliseron’s
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acquittal) for the manipulation offense found in section 54(a)(2) of the
Securities Law, which establishes as follows:

“(a) A person who [is convicted of doing] one of the following
shall be punishable by imprisonment for a term of five years or
to a fine in an amount five times the fine prescribed in section
61(a)(4) of the Penal Law... (2) Fraudulently influenced the
fluctuation of the price of securities ....”.

The Legislature therefore found it appropriate to prohibit, in the form of a non
exhaustive list, with a broad definition, artificial intervention in the stock
market that has the potential to influence the price of the security. Professor
Goshen discussed the rationale behind this criminal prohibition:

“Manipulation that takes place through prohibited intervention
in the stock market’s pricing mechanism causes a distortion of
the information produced in the trade itself (trade cycles, price
fluctuations, etc.)... The sophisticated investor is particularly
vulnerable to fraud and manipulation due to his reliance on
information in making investment decisions... However, in
effect, protecting the sophisticated investors, who ensure the
efficiency of the stock market, indirectly protects
unsophisticated investors as well. In an efficient market, each
security is traded at its correct value, which allows the
unsophisticated investor to trade in securities without fear as
to whether their price is distorted.” (Zohar Goshen, Fraud and
Manipulation in Securities: Non Identical Twins, MISHAPATIM
30, 591, 599-600 (2000) (hereinafter: Goshen).

To this we can add a moral tone, beyond the efficacy component — the voice
of decency that should be expected to exist, not just in terms of “person to
person — a person” (as coined by President Barak in LAC 6339/97, Rocker v.
Salomon, IsrSC 55(1) 199, 279 (1999)), but also in light of the inherent
sophistication involved with securities and working with them.

The Offense of Manipulation — The Result Element

46.

The elements of the offense, as mentioned, are that the person committing it
(1) influenced the fluctuation of the price, and (2) did so fraudulently. The
question is whether this is a result based offense, meaning that in order to
convict the defendant for having committed the offense, it is necessary to
show that the security’s price was actually changed, or whether this is only a
conduct based offense. Although the issue does not have to be determined
here, because as noted above, the District Court found that the security was
indeed influenced as a result of Madar’s actions and this point is no longer in
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47.

48.

dispute between the parties, | find it fitting to briefly address this issue. The
first precedent in this regard, as set by this Court in CrimA 8573/96, Mercado
v. The State of Israel, IsrSC 51(5) 481, 517 (1999) (hereinafter: “the Mercado
Case”™), is that the offense is a result offense. This, primarily on the basis of
the language of section 54(a)(2), which requires, as one of the elements of the
offense — “influenced.” That is, an actual influence on the price is required
and a mere attempt is insufficient (p. 517 of the opinion). In CrimA 1027/94,
Zilberman v. The State of Israel, IsrSC 53(4) 502 (1999) (hereinafter: “the
Zilberman Case”), President Barak left this issue for future consideration, yet
still noted that in order to prove the result element, to the extent it is
necessary, “the existence of influence is sufficient, even if it is not extreme
but as long as it is not negligible.”

Various positions can be found in the professional literature. For example,
Professor Z. Goshen believes that “searching for actual influence of the
price’s fluctuation is pointless” because even if actual influence has not been
proven, the mere attempt to influence the price still causes the harm which is
reflected in the investors’ need to guard themselves against manipulative trade
orders. This self protection itself carries costs — costs that may harm, in and of
themselves, the stock market’s efficiency, and therefore an awareness
requirement should suffice for a conviction of this offense (Goshen, p. 634.)
Scholar Assaf Ekstein expresses a similar position (Assaf Ekstein, Mixed
Goals in the Offense of Securities Manipulation, MISHPAT V’ASAKIM 16 277,
292 (2004) (hereinafter “Ekstein”)). Ekstein also refers to the Yadin
Commission and the Gabai Commission, which were formed in order to
examine different issues in the Israeli stock market and respectively found, in
terms of the manipulation offense, that “it is immaterial whether the action
caused damage or not” and that “it is immaterial whether the outcome that the
person conducting the transaction intended to achieve was reached or was not
reached.” (Report of The Commission for Issuing and Trading Securities,
para. 208 (1963) (the Yadin Commission); Report of The Commission for
Proposal of Legislation in the Field of the Stock Market, para. 52 (1985) (the
Gabai Commission); Ekstein, p. 292).

Professor O. Yadlin holds a different position. In his opinion, section 54(a)(2)
of the Law requires actual influence on the price of the security, because in
the absence of influence, no damage was caused — neither to the market as a
whole nor to those trading in it. This is contrary to section 54(a)(1), which, as
mentioned, establishes the inducement offense and does not require existence
of actual influence, because even in its absence damage might still be caused
to a concrete trader who purchased a security based on misleading information
and thereby entered into a transaction at a loss (O. Yadlin, Fraud in the
Market — The Limits of Professional Responsibility for Misrepresentations in
the Secondary Market, MISHAPTIM 27, 249, 270 (1997) (hereinafter:
“Yadlin”). Judge (now Deputy President) Dr. O. Mudrik holds a similar
position (O. Mudrik “‘Ramping’ Securities as an Offense — “Shall I Win...
and in the Pocket the Rocks of Deceit” TRENDS IN CRIMINAL LAW —
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49,

50.

THOUGHTS ON CRIMINAL RESPONSIBILITY THEORY 509, 536-539 (2001, Eli
Lederman ed.) (hereinafter: “Mudrik™). It should be noted that Dr. Mudrik
believes that the mens rea element of the offense, which we will get to below,
is not of intent but merely of awareness. This may influence, it seems, his
desire to restrict the scope of the offense through raising a stricter actus reus
requirement, as well as a requirement for actual influence rather than conduct
alone (Mudrik 540-45).

As for me, | believe, and noted, that this need not be decided now, and even
had the requirement for an outcome been significantly diminished in the
Zilberman case, it is highly doubtful whether it is appropriate from a policy
perspective. The purpose of the Securities Law, from its inception, is to
provide protection to investors — whether they are sophisticated investors who
invest out of knowledge or unsophisticated investors who do not utilize
external information (Goshen, 594). Both need to know that when they come
to invest, the price of the security reflects, to the greatest extent possible, its
value, and that artificial efforts to change it have not been made. When this
certainty does not exist, serious investors must invest time and money to
acquire relevant information to ensure that the estimate of the security is
“clean”, as much as possible, of any considerations that are external to the
market. The words of President Barak in CrimA 5052/95, Vaknin v. The State
of Israel, IsrSC 50(2) 642, 655 (hereinafter: “the Vaknin Case”) are fitting
here as well:

“The price of a security reflects a balance between the actual
supply and the actual demand, which stems from the investor’s
forecast regarding the future profit from that investment. This
ensures the public’s trust in the stock market and the economic
information it represents. To be sure, there is no guarantee of
success. These forecasts may fail. But a market mechanism,
based on economic estimations, was established in order to
determine the price of the security. Against this utilitarian
approach we must examine the different situations which,
arguably, constitute fraudulent influence on fluctuations of the
securities’ price.”

See also the Mercado case, p. 519; Zilberman, 515; LCrimA 2184/96, Haruvi
v. The State of Israel, IsrSC 54(2) 114, 121-122 (1998) (hereinafter: “the
Haruvi Case”); Gurary v. Winehouse, 190 F.3d 37, 45 (2d Cir. 1999).

Therefore, even in the absence of direct influence on the fluctuations of the
securities’ price, it is impossible, in my view, to say that no harm was caused
to the stock market and to the investing public, by the very fraudulent activity
designed to influence the price of the security, in a manner that does not
justify a conviction for the offense. Indeed, even Professor Yadlin himself,
who, as mentioned, believes that the offense should be regarded as requiring
actual influence, noted that the “mere potential of the existence of misleading

19



51.

52.

information causes investors to waste resources on verifying the information”
(Yadlin, p. 269, emphasis added). As for the concern brought up by Dr.
Mudrik regarding the overreach of the offense over seemingly legitimate
activity, | believe that this concern must be relieved within the mens rea
element rather than the actus reus element, and | will discuss this further
below. | will once more add the moral component and decency, which in my
eyes are a necessary foundation of the stock market that the investor can put
trust and faith in. This factor, in my humble opinion, cannot be overstated.

Nonetheless, | am afraid that the language of section 54(a)(2) of the Law does
not permit leaving out the result element completely. As noted in the Mercado
case, the use of the verb “influenced” requires the existence of influence, and
this is evident particularly when comparing the language of this section to
section 54(a)(1) which uses the term “induced or attempted to induce”
(emphasis added.). This demonstrates that the Legislature was aware, with
regard to the fraud offense (including inducement and manipulation,), of the
possibility to include attempt in the elements of the offense. As for the
inducement offense the Legislature elected to include the attempt as an
element of the offense as well, whereas in the offense of manipulation — it
opted not to do so. Therefore, without the proper legislative amendment, |
believe that section 54(a)(2) encompasses a requirement for actual influence,
despite the fact that in the Zilberman case, as discussed, “the existence of
influence is sufficient, even if it is not extreme, as long as it is not negligible.”
| believe influence must be interpreted broadly, to include indirect influence,
which could fall under the definition of “pulling strings.”

Recall that today, after the enactment of section 34D of the Penal Law, 5737 -
1977 (hereinafter: the Penal Law), which mandates that “any statue enactment
that applies to the primary commission of a completed offense also applies to
an attempt”. The significance of the result element of this offense is not as
great as it once was (even if this may have some implication, fo