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JUDGMENT
Cohn DE:

The Time Determimation Ordinance, 1940, enacted by the High
Comnmissioner of Falestine on the advice of h;s advisory council
and in effect to this?day, provides in section 2 (which is, in
fact, the only section in the Ordinance) as follows:

"Daterminatéon of Time in Falestine:

(1) Dwing such period in each YEear as
the High Commissioner may by arder
prescribe, the time for legal and
general purposes in Falestine shall be
three houwrs (or such other period of
time as may by order be prescribed) in
advance of Greenwich Mean Time.

(2)  Wherever any espression of time
occurs in any law, Ordinance, Order in
Council, order, regulation, rule,
proclamation, by-law or any like
instrument, or in any deed, time table,
notice, advertisement, or other
document, the time mentioned aor referred
to shall be held to be the time as fixved
by this Ordinance:

Frovided that nothing in this
Ordinance shall affect the use of
Greenwich Mpan Time opr East-European

;wwﬁﬁwﬁtﬁifzymﬂﬁatmm“
Translation copyright, 1986, by Carmel Shalev.
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time for pwposes of astrénomy,

meteorology or navigation, and shiall not

affect the interpretation of any

document mentioning or referring to.time

in connection with such purposes. '

(The words in parentheses w%ré'added to the Ordinance by the
Time Determination (Amendment) Ordinance, 1948 of June 3, 1948.)
It will be noticed that during the samk period in each year

prescribed by the High Commiﬁgioner,~~vnqw the Minister of
Interior —— under thi$ Qrdinanqe,'therm is "time'" that "for
legal and general purposes", and 5peci¥ica11y tor the puwpose of
interpreting laws and documents, can be reghrded as legal time, or
in other words as time for the purpose of t%e law; whereas apart
from that period, on all other days of the vear, there is ro
"time" in Israel -- and was no "time" in Palesting -- that the
law recognizes. There are grounds to ﬁuspaét that at the time
the High Commissioner and hié advisory cuun&ii enacted this
Ordinance, they assumed erroneously that th% legal situation in
Palmstinevwaﬁ similar to that in England, where the matter of
time ig regulated by statute (since 1602, aﬁd lately under the
Arts (Definition of Time) Act, 1880) and “"summer time" is an
exception to the rule, requiring special legislation (The Summer
Time Act, 1925). 0Or perhaps the High Cmmﬁiﬁﬁimner and his
advisory council assumed that Greenwich Mean Time was
determinative in Falestine, too, as part of the Common Law. Eut
the fact is that even during the period of the British Mandate
we did not live in this country according to Greenwich Mean Time
but preceded it by an‘hour or two. Be that as itvmay, and be ths
time that we live according to throughout the year as it may, the

one existing and binding statute in this matter is the Time
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Determination Ordinance, 1940 -—- and according to it we know what
iw the legal time, at least during the same period each year as
the Minister of Interiogr prescribes.,

However , the Mini§ter of Interior does not wish to exercisze
hig auvthority under thfﬁ Ordinance. There were years (1948,
1974, 197%) in which tﬁe Minister of Interior issued orders under
the Ordinance, and we Qere priviieged in each of those years to
have a legal tiae, whi@h is "summer time" or, in popular
language, "the summer clock". Whether due to the experience of
the Minister of Interior in the same periods that the summer time
was introduced, or wheﬁher due to the exercise of his discretion
on the advice of expergs or the argument of interested parties —-
in any event, the Mini%tﬁr reached the conclusion that for the
good of the community %t is preferable not to introduce the summer
time, but to leave the timeg uniform for all the days of the vyear.
This conclusion does npt agree with the petitioner in this case,
who professes to be expert, learned and experienced in matters
such as this and presents himself —— much to the dissatisfaction
of the learned counsel who argued brilliantly before us for the
Minister of Interior -+ as spokesman for a multitude of people who
veaarn for the summer time and call upon the Minister without
avail. The petitioner heaped upon us much interesting material,
af his own and other experts, to show us the benefit and pleasure
af summer time and its advantage to the state economy and
prosperitys however, we are not cmncefned with either the
blessings or curses of the summer time: we may not sit as an
appellate instance to debate the question whether the Minister

was right or wrong in his discretion. No argument was made
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before us that the Minister did not weigh matierial
considerations, or that his.decisioh was Slemiﬁh@d by & moral
fault:  the argument that the Minister attachéd too. much
importance to one consideration and not enough to another is not
the sort of argument that can ﬁefve as grounds for our
intervention so long as both conéidwrations weré material.

The only guestion meriting discussion ih this petition iws
whether the Time Determination Urdinance, 19@0 imposes a duty on
the Minister of Interiar to introdﬁce the "sbmmer time" during a
period prescribed by‘him in each year, or whkther the Minister is
right in his approach that this is a matter kor‘hig discretion:
if he so wishes -— he shall exercise his aut&mrity}undar the
Ordinance in any given yearj if he so wishes -- he shall refréiﬁ
from exercising his authority under the brdi%ance in another YEar .
The question is solely one of the Ordinance 's interpretation,
which is a pure legal guestion, as to which the controversy over
the good and evil of the summer time is immaterial.

Eut before turning to that discussion, 1 must remove the
obﬁtacle that the learned state attorney placed before us ——
which is the argument that the petitioner has no standing in this
court. Despite the petitioner’'s affidavit, according to which he
would save a certain monthly sum in electri&ity expensas i+ the
summer time were introduced and thus suffers mwnetary damage from
failure to introduce it, the learned state éttornay justly argues
that this ig, in fact, a "public claim" and the petitioner’s
personal interest in saving money is not eguivalent to his putrlic
interest as a proponent of the community’'s welfare. Indeed, it

has been often said by many judges of this court that we shall
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not admit petitions of world reformers who apply to this court in
order not to realize their own personal rights but to bring
salvation to the entire comnunity; for if we did not s8ay s0, this
court would he flooded with petitions to reform the world, which
would be for us an intélerabla state of affairs.

However I have already had several previous opportunities to

enpress my opinion that the matter of. standing in this court is

also no more than a function, or tonsequence, of the role imposed.

upon it to issue P&iiﬁf when and where justice necessitates such.
If the rule is, in the'language of Agranat F, "that where the
petitioner relies, with respect to his standing, on the sole
argument that the decision of the public authority affected a
collective public interest in which he has an interest, without
contending a real violation of his private sphere, the court will
not ordinarily recognize his right of standing and will not adﬁit
his petition" -~ there will always be exceptions to the rule.
Agranat F continued there to express his concurrence with Witkon
J that it is impossible to determine definifive rules in this
matter and that “"we myst exercise our discretion and decide each
case according to its circumstances" (HC 787/69 Meron v. Minister
af Labor 24 FP.D. (1) 337, at 15%).

Where the law imposes a duty on a governmental authority
and the authority refuses to fulfil it on discretionary grounds,
being of the opinion that under correct construction of the law
the duty imposed upon it is outweighed by its discretion —- the
court will not éllow the authority to hide behind the petitioner’'s
lack of standing so ag to prevent the law’'s proper- construction

. ¢ . . , .
by the court. In such case - which is the present case —— it is
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™
unbecoming to a respondent in this &ourt to arng lack of
gstanding. To the contrary: it is proper that he pave and clear
the way for the couwt and remove all obstacles so that the 1aw
may come to its proper construction and the acts of the authority
be corrected. And even if he should argue —— as in the present
case - for lack of standing, thé court will not &dmit that
argument or hear it on its merifs, not becduse it is possibly
wrong, but rather despite the fact that it is possibly right:
this court’'s duty is to give reign to the law, and when the court
happens to have an opportunity to fulfil its duty, it will not
shirk it or withhold itself from‘the law wﬁly because of the
specific characteristics of thelpetitioner betore it.

It might be said in all truth that I made a supreme effort -
to arrive at a construction of the Drdinande wnder discussion in
accord with its manner of application by tﬁe Minister of
Interiors  he, indeed, holds the authority under the Ordinance
(he ié, as it were, its master), and 1 thaught that if the
language of the (Ordinance only allowed the coﬁﬁtruction made by
the Minister of Interior it would be proper to prefer that
sonstruction to any other possible cmnstruétimn. However , aftter
much study énd deliberation I reached a cléar conclusion that the
language of the Ordinance does not allow tée construction that
the Minister propounds, and that the cmrre&t construction of the
Ordinance is that determination of a yearly period for
introducing summer time is not a matter for the discretion of the
Minister of Interior but a duty impmaed upbn hiaim, aven against

fis will.
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The determinative phrase in section 2(1) of the Ordinance
i in its ending, that is to say: "thé time for legal and
general purposes shall be three houwrs (or such other period of
time as may be prescribed by order) in advance of Greenwich Mean

Time." The first part of the section limits the temporal

applicability of that thase: the provision refers only to the

same period in each vesar as prescribed by order of the Minister
of Interior. Were it not for the words "in each year" one might
possibly say that determination of that provision‘s periodic
applicability i%‘wholly dependent on the Minister 's will; but the
wards "in each year" défine a determinative framework for the
Minister from which th%re is no refuge: in each year the
Minister shall determiﬁe the period in which the provision
applies. If the legisgature had intended free discretion —— if
he so wishes he introduces summer time in a given year, and if he
s0 wishes he does not ;ntroduce it in another year -— it would
not have used the language "in each year", but would have omitted
these words entirely. Ms. Shaked’'s contention that the words "in
each year" serve only fo prevent the Minister from determining
the period of summer t;me for several or many years jointly is
not consonant with the language employed by the legislature: the
Minister ‘s duty is to determine the period not for each year
separately, but rather in each year separately -- and the
digtinction between the Hebrew letters "b;t" and "lamed"* is even
more conspicuous in the English language, in which whole words

and not mere letters serve for this distinction.

* M$anslatmr'smgaze= the Hebrew letters "bet" and "lamed" serve
as preftives, denoting Min" and "for" respectively.
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S0 long as the Ordinance is in effect it is the law in

Israel that the legal time is three houwrs —— or any other number
of hours so determined by the Minister of Interior -- in advance

of Greenwich Mean Time, during the same period in each and every
year as prescribed by the Minister of Interior. The Minister of
Interior is not authorised to change the law by refraining from
determining the period of its applicability: his restraint
causes the law to be frustrated and cancelled (in the sense that
custom cancels law) -— but in a state goverﬂed by law, the change
and cancellation of a law are matterﬁ,for.the legislature and not
for the executive branch. If the considerations of the Minister
of Interior might persuade the legislature to revoke the law or
to change it by granting free discretion to the Minister of
Interior, then by all means he should go to the legislature and
persuade it —— but no Minister in Israel may make a law for
himself.

Since the petitioner initiated these pfoceadings s0 as to co

service to the public, there shall be no order for Hpenses.

Eéﬂﬁk J

The petition before us raises three quéﬁtiﬂﬁﬁ: first,
whether the authority of the High Commissioher -— now the
Minister of Interior -—- under the Time Determination Ordinance,
1940 (hereinafter -— the Ordinance) is mandatory or
discretionary. Second, if the authority is discretionary,
whether the Minister of Interior exercised his discretion
lawfully when he decided not to exercise his éuthority under the

Ordinance and not to change the current time. Third, whether or
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not the Minister of Interior acted lawfully, does the petitioner
have legal standing? As among these quastions, the first "in
time" is actually the third, for if the petitioner does not have
legal standing the court need rot concern itgeld with the firgt
two questions. Notwithstanding, the question of standing is
closely connected with the very ground of the petition, and it is
zometimes difficult to take a position on the question of
standing without examining the ground itsel+f. In ény event,
havimg‘reached the conclusion that the petitionet does have legal
standing, I can leave that question for its place and time, and I
shall discuss the three questions in their order:
2. The authority granted the Minister of Interior under the
Ordinance -~ is it mandatory or discretionary? Section 2{1) of
the Ordinance provides as followsa:

During such period in each yvear as the

‘High Commissioner may by order

prescribe, the time for legal and

general purpases in Falestine shall be

three hours in advance of Greenwich Mean

Time." -

This provision was amended by the Time Determination

(Amendment) Ordinance, 1948, which stated as follows:

Subsection (1) of section 2 of the Time

Determination Ordinance, 1940 shall be

amended by the addition of the words 'or

such other period of time as may by

order be prescribed’ after the words

‘three hours’ therein.,”
The formdation of section 2(1) of the Ordinarce io not clear,
heyond all question, and it can be construed in several ways.
The construction ﬁQggeated by my esteemed colleague the Deputy

Fresident Cohn J, according to which the authority of the

Minister of Interior ig mandatory, is certainly a possible
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construction of the text. But it is not the only possible
construction. In my opinion there is a second construction,
according to which the authority of the Minister of Interior is
digcretionary. This consfruction is not only textually possible
but, in my opinion, it is also consistent with the possible
legislative purpose undeflying the Ordinance, and is the only
construction that does naot lead to unreasonable results.

e The language of section 2(1) of the Ordinance indicates that
it contains three elements: the authority, the object of the
authority, and the legal consequence following from exercise of
the authority as regards the object of the autharity. The
authority is that of the Minister of Interior to issue an order.
This authority is found in the phrase that determines that “"the
High Commissioner may by order prescribe". There is nothing in
these words to indicate that the authority is specitically
mandatory. To the contrary: the language of the proviﬁimn -------
including the use of the expression "may" —— indicates precisely
a discretionary authority. The object of fha authority is to
prescribe a period in each year. This object is found in the
phrase that states "such period in each year'. This is the
period thét is called "the summer time" or "the summer clock®.
The legal consequence of exercising the authority and prescribing
the period is that duwring that period a special norm applies,
which is to say that the time in Israel shall be three hours in
advance of Greenwich Mean Time. The change introduced by the
1948 amendment to the Ordinance enlarged the object of the
auwthority to include not only prescription of the period but also

the authority to change the norm itself. According to my
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approach, the expression "in each year' -- an expression which,

according to the opinion of my esteemed colleague Cohn J, is the

source of the authority's obligatory character -- does not et er
ar all to the actuwal authority that is to be exercised in each
year, but rather to the object of the authority, that such period

is to be in each vear. The legislature thus excluded the

mowe, and limited the duration of thé period to a length of time
contained within a YEar .,
4, It appears to me that had the legislature sought to determine
A mandatory authmrity,‘it would have employved a different
formualation, such as thisg:

During such period as the High

Commissioner shall by order prescribe in

each year, the time for legal and

general purposes in Palestine shall be

three howrs in advance of Greenwich Mean

Time.,"
This latter formulagimn emphasises that the expression "in each
vaar' refers to the authority itself, which should be axercised
in each year, and not to the praﬁcription of the period. The
comparison between this possible formulation and that of the
Ordinance illustrates well, in my opinion, that the Ordinance
grants a specifically discretionary authority. I am certainly
aware of the fact that even the construction that I suggest is
not clear of doubt, and that it would have been better had the
legial ature not used the expression "in each year" and
substituted for it the expression "the year" or some other
Similar expression. But we anly have before uwus the existing

formulation, and that! formulation allows the construction that I
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have 5uggestéd. In such & situation, where the text allows
different constructions, the decision must fall according to
considerations of legislative policy and the lagic of the
achieved result.

Y. It appears to me that the result that I have arrived at
realizes the possible intention of the legislature. One finds it
hard to assume that the High Commissioner intended to tie his
hands and to obligate himself in each and every year to perform
an act of changing the 1ch1 time even where he could find no
Justification for it on the merits. As for myself, it appears to
me that I am not far from the truth if I construe the Ordinance
in light of .the Second World War as enabling the High
Commicgsioner to exercise the authority thereunder as he deemed
fit for the purposes of the war. UOne finds it hard to assume
that the Ordinance sought to impose on the High Commissioner an
obligator? duty which might also, heaven forbid, sabotage the

wartime effort. Moreover, one finds it hard to assume that the

exercise of the said authority was restricted to Falestine :
without coordination with other parts of the Middle East, such as ‘
Cyprus and Jordan. Indeed, at the same time in which the local
Ordinance was enadtad; a similar ordinance was also enacted in l
Cyprus. Is it reasonable to assume that tHe central government

in England == which would certainly have introduced a

simultaneous change in all the parts of the Middle East under the

control of Great Britain —-— sought to tie its own hands and to

impose upon itself a duty to change the local time, without

taking into account the needs of the time and the place? I

worder .



490

. But beyond this, let us assume that the authority is indeed
mandatory.  On this assumption the authority can be construed in
two ways: according to the first construction, the Minister of
Interior is obliged to exercise his authority and is, likewisge,
obliged to change the local time in relation. to Greenwich Mean
Time, and he may not reproduce the eisting situation; according
to the second construction, the Minister of Interior is obliged
to exercise his authority but he does not necessarily have to
change the local time in relation to Breenwich Mean Time. This
Latter construction was made possible by the 1948 amencdment to

the Ordinance, which authorised the Minister of Interior to

prescribe by order "such other period of time". Under the firet
construction, what must the Minister of Interior do so as to
Ffulfil his duty? His duty is to éxerciﬁe the authority vested in
him and thereby change the local time in relation to Greenwich
Mearn Time. The said authority must be exercised in good faith.
Does the Minister of Interior fulfil his duty by prescribing a
pariod of ong month? one week? one day? Is there any point in

asguming that the legislature intended to impose on the authority

halder a duty to perform such meaningless acts that serve no
purpose’ Whereas if one says that the second construction is the
correct one, then the authority is exercised in vain, without any

import or consequence, since the order prescribes that what has

ke

en shall continue to be. Can one assume that this was the
intention?_

T.o A possible arqument is that the authority of the Minister of
Interior is mandatory because otherwise there would be no "legal

time" or "time for the purpose of law" in Israel. This argument
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Lacks substance. The Ordinance was not designed to prescribe
"lagal time" or "time for the purpose of law". Even under the
construction that regards the Mjﬂi%ter of Interior s authority a
mandatory, there will be periods in each year - those periods Lo
which the order does not apply - iﬁ which there is no "legal
time" or "time for the purpose of law". The Ordinance clearly

emphasises this result in section 2(2 s Which provides:

Whenever any expression of time occurs
in any law, Ordinance, (Order in Counci l ,
order, regulation, rule, proclamation,
by-law, or any like instrument, or in
any deed, time table, notice,
advertisement, or other document, the
time mentioned or referred to shall be
held, during the prescribed peripd,*

to be the time as fixed by this
Ordinance. " (emphasis added ~- A.B.)

Indeed, the purpose of the Ordinance is not to prescribe & "legal
time" or "time for the purpose of law". We do not have "legal
time" in lerael. The purpose of the Ordinance is to allow a
change in time, and the Ordinance merely determines ﬁhat
expressions of time occuwrring in the law or in a private

instrument shall refer to the new time during the period

prescribed thereunder. And if one wishes to pose the question:
what is the time dwring the period in which the order does not
apply, the answer is simple: it is the current time in actual
practice, that was in effect after expiration of the latest order
and before it, and that was in effect before the issue of the

preceding order; that is to say, the time in effect before 1940,

Translator ‘s note: It might be noticed that these underlin
words are missing in the version of section 2(2) cited by Cohn DF
ab. the beginning of his opinion. It should be noted that Cobn DF
crtaed the offical Hebrew text of the section, whereas Rarak

ael its English text.
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Mat time is two houwrs in advance of Breenwich Mean Time. That
i to say: the time, is the time, is the time.

3., In summary, it appears to me that the construction according
to which the authority of the Minister of Interior is
discretionary is textually possible, and is desirable as a matter
of legal policy. The construction according to which the
authority of the Minister of Interior is mandatory is also
textually possible, but its consequence is problematic. In these
circumstances I prefer to choose the first construction.

Y. Having determined under my approach that the authority of the
Minister of Interior is a discretionary authority, which he may
erercise if he so wishes in one year and need not exercise if he
50 wishes in another year -— as have the Ministers of Interior,
indeed, acted since the establishment of the State -~ a second
question poses itself as to whether the decision of the Minister
ot Interior rnot to edercise his authority in the present vear is
a lawful decision. The‘matewial before us indicates that the
Minister of Interior considered the effect of a time change on
fuel consumption, productivity, public health and convenience.
The Minister of Interior considered the question of fuel economy
and reached the conclusion that savings would be minimal, no more
than 0.07 - 0,1% of the gnnual fuel consumption. There are also
grounds to suppose that an "increase" in the hours of day light
due to the introduction of a "summer clock" would lead to
increased public mobility, which would increase fuel expenditures
and balance any possible savings. According to the data before
the Minister, there is no evidence that an earlier start to the

day would increase productivity. As for the public health, the
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affect of the "summer clock" is a matter of controversy:
according to some, the summer clock has a health benefit in that
some activity would tahé place in the cool early hours; according
to athers, the summer clock has a damaging effect, especially on
children’s health. The Minister of Interior also considered the
convenience of the public, including the burden of a summer lock
on the religious community and its hours of praver. The Minister
took into account all these considerations and reached the
conclusion that a time change wouwld diﬁrupﬁ the order of things
without resulting in any substantial advantage.

10, It appears to me that the consideratidna weighed by the
Minister of Interior are relevant and cannot be considered
"extraneous". I note specially that I do not regard the
Minister ‘s consideration for the religious community as
@xtraneous. The time change affects intimately a person’s way of
life in Israel, and matters of prayer and religious observance

are also relevant. Just as the Minister of Interior may consider

tbve ynt@rm%t of farmers and industrialists, town and village
residents, young and old, so, too, he may consider the interest
of religious and secular persons. I failed to find any factual
@rror in the grounds of the Minister s considerations. Some of
the factual findings are disputed, and in these circumstances the
Minister may choose the findings that appear acceptable to him.
There remains the gquestion of the reasonableness of the
Mihister’s decision, that is, whether he gave proper weight to
the various factors. In this respect, too, | failed to find any
defect in the decision of the Minister of Interior. The Minister

Look into account all the factors and did not unduly depreciate

~~
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or favor any factor. The result is that there is no ground for
e intervention in the decision of the Minister of Interior to
refrain this year from exercising his authority under seﬁtimn‘
2O of the Ordinance.
11. There remains the question of standing. This guestion does
not arise at all if the refusal of the Minister of Interior
atfects a right of the petitioner. Violation of a right alwaye
girants standing. In this respect it is irrelevant whether the
right is special to the petitioner or whether it iws common to him
and others, including a right common to the petitioner and all
members of the community.  Moreover, "right" in this context has
the broadest meaning and includes, in addition to a right that
bhears a correlative ddty, also liberty, power and immunity (see
HL 119780 HaCohen v Government of lsrael 24 F.D.(4) 281) as

specified in Hohfeld s "table of rights" (see Hohfeld, Some

Fundamental Legal Conceptions as Applied in Judicial Reasoning,

Yale LdJd 1& (1913, To be concise, a "Hohfeldian petitioner"”
- to use the eupression of Frofessor Jaffee in hig article, The
Citizen as Litigant in Public Actions:  The Non-Hohfeldian, or

ldeological Flaintidfd (116 U Fa L Rev 10

(1968)), and adopted
by Justice Stewart in US v. Richardson (418 US 166 (1974) , at
HOE)Y e always has standing. Is the instant petitioner a
"Hohfeldian petitioner"? 1In my opinion, the answer ig negative,
The Ordinance granted the Minister of Interior discretionary
authority. As against the Minister of Interior’'s authority there
is the correlative digability of the petitioner and other membetr s
of the public, not their right. I't is true that, together with

the power vested in the Minister of Interior under the Ordinance,
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the law imposes upon him a "duty" to exercide that power
lawfully, and the unlawful exercise of & power might result in
invalidation of the decisiun.. But such "duty! does not entail a
correlative right of members of the public, one that gives rise
to standing. In this vein landau DF distinguished between
"procedural standing” and “"substantive standing" in HC 112/77
(Fogel v. Broadcasting Authority 21 P.D.(3) 657). The duty to
ererciee authority lawfully does not pertain to the guestion of
procedural standing -~ and, in my opinion, does not pertain to
the question of standing at all -- but rather touches upon the
substantive law, for if that were not the case evefy person wotld
have standing in law because there is always a duty to exercise
authority lawfully. -

2. What is the law regarding a "non—-Hohfeldian petitioner"?

It was for such a petitioner that the rules of standing were
developed. These rules do not have a %tatufory source but are a
Jjudicial creation motivated by the Court's will to regulate the
ﬁtregm of applications submitted to it. This category of

regul atory judicial creations also includes the doctrine of the
academic issue, the iﬁmature issue, or the %on»justiciable
question. These doctrines seek to grant the court, each from a
different perspective, legal instruments by means of which it can
close its doors where it deems it improper to discuss the matter.

The doctrine of standing is characterised by its focus on

the identity of the petitioner. The court is prepared to assume
‘that it is faced with an actual and mature question that is
justiciable in itself. The question before the court is whether

the petitioner presenting himself 1o it is the proper person for
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bringing the matter to judicial resolution. In this respect
there are two principled approaches in this court's rulings.
According to the one approach a petitioner with standing is a
petitioner with an interest. Such interest —— be it material ,
idenlogical or other —-- must be direct, real and special to the
petitioner, diﬁtinguishing him from other members of the public.
The interest in observing the law is not, in itself, sufficient.
An actio popularis —-— that is, an individual ‘s action motivated
solely by the wish to guarantee observance of the law -—- is not
recognised (see HC 28/71 Association of Life lnsurance Companies
Ve Minister of Finance 26 P.D. (1) 230; HC 40/70 Becker v.
Minister af Defense 24 P.D. (1) 238y HC 287/69, op.cit.y HC 26/76
Bar Shalom v. Zorea, ﬁém,i_mi_z»;céggr; of lsrael Lands 31 P.D. (1)
796y MG &6B1/79 David v. Minister of Fipange 34 F.D.(l) 4%y and
many others). Several reasons have been expounded in support of
this approach: first, fear of the court’'s floading and the
disruption of orderly judicial work if there were no restrictions
and a petitioner without an interest were allowed to present his
grievance; second, violation of the principle of separation of
powera, which might occuwr if the court dealt with complaints of a
public nature concerning problems that involve the political
arena and are a subject of debate in the government and Knesset;
third, the role of the court is to resolve a dispute (lis), and
anly in the case of a petitioner who hag bean deprived can one
Hay that there is a dispute with the authority. Where there is
no "dispute" between the parties tha'court does not act,
especially since there is the fear fhat in such case there will

not he a full presentation of the matter to allow determination of
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& proper factual situation for judicial resolution.

1% Each of the said reasons has been criticized in one way or
another. It is said that there is no fear of the court's
flooding, and that, in any event, there exist suitable means for
preventing such ococurrence (see HC 26/76, op.cit.). As against
the fear of violating the principle of the separation of powers
the theory of non-justiciability may be employed, but not the
theory of standing. And as to the existence of a dispute, a
patitionar lacking a specific interest, but holding a general
interest in lawful administrative action, also has & dispute with
the administration and might present a propér factual situation
that is sufficient for the court’'s judicial resolution. Indeead,
the main difficulty with the interest doctrine is that where
there is no interest the court does not intervene, and where the
couwrt fails to intervene the principle of the rule of law is
prejudiced. A government that knows in advance that it is not
subiect to judicial réviéw ﬁight not give reign to the law and
might cause its breach, and all such under the shadow of the
standing doctrine. This is the basis of the second approach that
is accepted by several just%cag of this court —— albeit a
minority approach —— according to which standing is not measured
by interest. The doors of the couwrt should properly be open wide
() every sincere and serious petitioner who points to a public
issue that needs to be resolved for the sake of justice (HC 28/71,
ap.citey HO 26/76, op.cit.). This approach regards the court as
a state organ that must contribute its part to administer the
rule of law. To‘be sure, the judicial organ does not act on its

own initiative, and must be activated by & petitioner. But where




g

498

a4 petitioner presents himself to the couét, his characteristics
are not scrutinized so long as justice regquires the court's
intervention.

14. It comes as no surprise that this approach, too, has been
heavily criticized. The test of justice is a subjective test
that does not prmvida any prior guidance and negates any support
for a fived rule (see HC 26/76, op.cit.). Furthermore: is it
really the function of the court to express its opinion in every
cage in which a breach of law is presented to it, or is it not
proper Lhet its judicial time be dedicated to real disputes and
that complaints against the gavernmenﬁ bé addreseed to other
state organs, such as the Enesset and the State Comptroller?

Indeed, as ow survey shows, the issue ig difficult and complex

~and the considerations guiding the court are general ones of

judicial policy, and it is doubtful whether one can find in them
predeteormined and praQefined rationai tests., Ultimately the
determinative factor is the expertlfeel of lawyers (see
Frankfurter J in Joint Anti-Fascist Refugee Committee v. Mg
241 U8 132 (19510, at 150, relating directly to the doctrine of
standing and justiciability). This test is not mecientific, but
it gives expression to life xperience and to the wisdom that is
accumul ated over the years. As for myself, I find no fault in
that the matter is not predetermined and predefined. The rules
af standing are nat intended to protect the government or to
enable it to predetermine "dead areas" of judicial review. The
rules of standing are intended to protect the court itaelf, and
it is therefore proper and good that the court determine for

itself tests for its jntervention according to the changing needs
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of time, even if such tests are imprecise and unscientific.
Indead ouw approach shouwld mlwmym be "empirical and flexible' O
248770 kfir v. Ashkelon Religious Council 25 P.D. (1) 68%), and
the list of persons with standing is never closed (HC 26/76,
op.cit., at 808).

13, In my opinion, there is no place now for a revolution in the
areas of standing. The tests accepted by QE are accepted
throughout the world (see Bleckmann, The Aim of the Rule of locus
standi: Judicial Protéction of the Individual or Objective
Control by the Executive Power?, in Judicial Frotection Against
the Executive Vol.3 (1971, p.19). Nevertheless, I propose that
we continue on the path of liberalization that this court
embarked on in the past. We will preserve in principle the rules

of interest, on the one hand, but will not abandon the principle

of the rule of law on the altar of that principle, on the other

|
|
hand. Indeed the approach ot this court, with its attention to ‘
the principle of interest, never regarded it as a frozen closed

principle that locks the gates to exceptions and extension of the

frameworlk (see HC 26/76, op.cit.). Thus, for example, the

standing of every voter as regards matters of elections or party

financing has been recognized (HC 40/70, op.cit.); the standing

of a town resident as regards municipal expendituwre has been

recognized (HC E92/63 QQLQQEQQ v. Mayor of Rishon LeZign 18

F.D. (1) 453); and a petitioner pointing to corruption has not been

foreclosed from the doors of the court (HC 348/70, op.cit.).

Indeed, neither of the two approaches accepted by this court

posits that ever retitioner, in every case, will be awarded
I ¥ ] ’

relief, and they differ less on point of principle than in their
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focus, burden and premise. Therefore we had no difficulty in
ruling against the petitioner 's standing in HC 119/80 (op.cit.)
under either of the two approaches. It appears to me that in
cases in which a prdblem of standing is presented to us, we must
consider, on the one hand, the various factors that might

justify a refusal to hear the petition and that are contained in
the principle of "interest", but we must also examine, on the
mther'hand, the effect of our refusal to hear the petition on the
principle of the rule pf law. In light of these considerations I
wish to indicate several areas in which there is room to expand
the standing of the petitioner so as to maintain the rule of law,
16, As aforesaid, I am prepared to proceed from the assumption

that we do not recognize the actio populari
|

y in the same way

i)

that it is not recognized in most of the world's countries (with
the exception of Colombia —— see Bleckmann, supra).
Notwithstanding, I propose that we expand the framework in

certain cases and allow the court, on its discretion, to grant
relief to a pet&tion@r whose interest consists wholly in insisting
on the principle of the rule of law. We shall do this where the
petition concergﬁ a matter in which, by its very essence and
nature, it is never possible to find a petitioner with an

interest according to the accepted tests. If we did not relax the
rule in such instance, the court would never grant ra]ief and the
principle of the rule of law would be prejudiced. (See Re

Inland Revenue Commissioners

B
d

Emploved and Small Businesses Lt (1980) 2 W.L.R. 579.) We

shall do so mainly where the issue raises a question o+

constitutional character, such as the relation between an
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ordinary Law and a basic law. I sueh cases it o propec to open
the doors of the court without an overly rigorous examination of
the interest, to the extent that the rule of law requires this.

The Canada Supreme Couwrt recently adopted such & liberal

approach, and I propose that we, too, act similarly (see Thorson
1 Canada (Ng. @) 43 Dol R. Cid) (1974) 1;

Nova Scotia Board of Censors v. MecNeal 95 D.L.R. (3d) (1975

17. Within the frame of the actual rules of interest, it appears
to me that there is room for further liberélizatiwn in the senass
that we shall mno longer i neist that the direct and real interast
required of the petitioner be specific to Him. I find no
‘justification for that requirement. The fdactors that justify the
theory of interest are consistent with an intare%t that is coomon
to the petitioner and all members of the pdblic. In this way we
shall open the doors of the court to the consumer-petitioner
complaining about prejudice to a consumer interest common to him
and to all the consumers in the country (see HC 415/74, not
published) , and to the petitioner whose direct and real interest
in the quality of the environment has been prejudiced, even if
Lhat dnterest is common to him and many others like bim. This 1w
the trend now accepted in the rulings of the US Supreme Court
(see Gierra Club v. Morton 405 US 727 (1972); US v. Scrap 413 U4

e&T (19733 Schwartz, Administrative Law (197&) 469-476).  OF
course, in this matter, too, as in the preceding one (see
paragraph 1é, supra) the court will always retain discretion.

With the paszage of time we may re-examine our approach and

narrow or expand it according to the changing conditions of the
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18, In Yight of this approach, we can now examine the standing
of the instant petitioner. A possible change in the current time
in relation to Greenwich Mean Time has direct and real effect on
the life of each member of the public. We must change the times
ot ouwr awakening and sleep, prayers and work. There are those
wha maintain that EUCU effect is positive and those who maintain
that it is negative, hut the effect is always there. It appears
ta me that, given thig state of affairs, the p@titimner bafore wus

showad a real and direct intere

it that merits protection. It is
true that this iﬁtereﬁt is not special to the petitioner, but is
common to him and many members of the public. Rut that is not

sufticient to deny the petitioner standing in this court. He is

2

not fighting someone else’'s dispute. He is protecting his own

prrejudiced intersst.

It my opinion were heard, we would dismiss this petition on

its merits.

cled by a majority opinion to make absolute the order
No order for expenses.

Judgment given on July 1%, 1980,




