The Supremé Court sitting as
the High Court of Justice

H.C. 264/87, 78,
95, 136, 200 224,
238, 382, 383,
384, 385, 723/88,
272/89 ‘

Before: President M. Shamgar
Deputy President M. Elon
Justice A. Barak
Justice M. Bejsky
Justice G. Bach

The President

1. (a) .These petitions concern the registra-
tion of the religion and the nationality of the petition-
ers in H.C. 63/87, 112/87, 95/88, 136/88, 200/88, 224/88,
723/88 and 272/89 in the Population Registry.

(b) 1In this context two groups of peti-
tions came up before us: a series of petitions wherein
the abovementioned registration was requested with re-
spect to the petitioners in H.C. 95/88, 136/88, 200/88,
224,88, 723/88 and 272/89. Next to these, in some other
petitions an objection was raised:

(i) to the reglstratlon of
rellglon and nationality as requested in the
abovementioned petitions (H.C. 382/88, 383/88,
384/88 and 385/88), and

(ii) to the further validitiy of
the religion and nationality registration of
the petitioners in H.C. 63/87 and 112/87. 1In
H.C. 264/87, 78/88 and 238/88 the petitioners
requested, in relation to the above, the can-
cellation of the registration that had already
been completed pursuant to the court's judgment
given on 1.31.88 in H.C. 63/87 and the above-
mentioned 112/87.
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We have considered all the petitions jointly. \
It was agreed that we consider all the petitions listed
in subsection (a) above and in H.C. 78/88 and 238/88 as
if an order nisi was granted. In H.C. 264/87 the grant
of an order nisi was decided during the hearing.

2. After considering the thorough arguments of
the parties, I came to the conclusion that the issues
brought before us should be decided in accordance with
the guiding principles of the Population Registry Law,
1965, and its provisions.

In this regard, I accept the approach of the
learned state attorney which was also clearly reflected
in the Chief Registration Officer's affidavit submitted
to this court at the time, in H.C. 230/86 (Miller v. The
Minister of Interior, 40 P.D. (4), 436), and was partly
quoted there (supra, p. 440).

As stated in the affidavit, which expressed the
Registration Officer's approach prior to the hearing of
the petition in the abovementioned H.C. 230/86:

". . . and now, here I come to my major

argument: after serious hesitations I came to -

the conclusion, in my capacity as a Chief Reg-

istration Officer, that I am obliged in the

present legal situation to register the peti-
___ tioner (in H.C. 230/86-M.S.) as a 'Jew' in the L |
¢ “~.¢eligion and nationality éntriés ‘in ‘the Popula~” 7~ = - :
ton Registry, since.she holds a document prima
facie showing that she passed -a~ conversion
ceremony in 'any Jewish community', and I am
not authorized to determine the validity or
non-validity of this ceremony

As a Registration Officer I am not
authorized, as stated above, to scrutinize the
character of the ceremonv and the validity of
the conversion . . ."

(Emphases added - M.S.)

In the abovementioned H.C. 230/86, I noted in
this regard that (supra, p. 443):

". . . 1f a person gives a statement that
he is a Jew according to the definition in the
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law, and there is no other statement given
pursuant to the abovementioned law and there is
no other registration in the Population Regis-
try or a public document which shows that he is
not a Jew, he has to be registered as stated in
Section 19B."

I added and stated that:

" the scope of action of the Regis-
tratlon Officer, and even of the Chief Regis-
tration Officer, insofar as it relates to the
initial registration and to changes in regis-
tration, is not unlimited since the legislator
defined the items to be registered, the scope
‘of the Registration Officer's discretion, the
duty to report changes and similar provisions.
Neither the Registration Qfficer, nor the Chief
Registration Officer, nor the Minister of Inte-
rior, have authority beyond the classifications
and modes of registration laid down by law or
by the regulations promulgated by virtue of an
explicit authorization in the law, with the
approval of the committee of the Knesset, as-
signed to it."

(supra, p. 444.)

3. The meaning of all this for our purposes is
. . that the conversion of an 1mmlgrant (Qleh) will be regis- R
¢ .+ 48red  in &he Populdtion Reglstry'accordlng to-his state- S

-V f'ment (Sections 5 and 19B(a) of the Population Registry

i Law,: 19%65) and, if- demanded he must submit together with

the statement, the document which evidences the conver-

sion (Section 19(1) of the abovementioned law) or a pub-

- lic document. There is no duty to attach a public docu-
ment, and as stated above, a document evidencing the
conversion (see Section 19B(a) of the abovementioned law)
will suffice. It follows that a statement accompanied by
a document evidencing a conversion in any Jewish communi-
ty abroad are sufficient to render obligatory the regis-
tration of a person as a Jew. In this regard there is no
difference whether the community is Orthodox, Conserva-
tive or Reform.

Lt sy

If a Registration Officer was requested to
register a conversion based on a statement according to
Section 5 only, he may use his powers pursuant to Section
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19, namely, to ask the resident requesting the registra-
tion:

"(l1l) To provide him with any information
or document he holds which relate to
the registration items referred to
in the statement, unless the infor-
mation or document would incriminate
him;

(2) To give written or oral declaration
regarding the truthfulness of the
information or the document provided
by him."

If after receiving details as described above,
the Registration Officer has reasonable basis to assume
that the statement is not truthful, he will refuse to
make the registration based on the statement (Section
19B(b) of the abovementioned law). A statement which is
not truthful is a statement which includes falsehood
(such as deceit or when there is evidence that the person
belongs to another religion. See H.C. 467/75, Hutchins
v. The Minister of Interior, 30 P.D. (4), 148 and H.C.
563/77, Dorflinger v. The Minister of Interior 33 P.D.
(3), 67).

It should be concluded from the provisions of
the abovement;pned 1aw thatathe Reg;stratlon Officer is

not examining the: vaildlty or: non‘valldlty "of a conver—53‘

sion ceremony that :tbok place in a Jewish community -
abroad and is certified by the document submitted to hlm
For the purposes of the Reglstratlon Officer, the certifr
icate evidencing on the face of it that a conversion
ceremony took place in a Jewish community, as described -
above, indicates that this ceremony was held and requires
registration.

This concept regarding the scope of the Regis-
tration Officer's powers and duties with respect to the
registration of religion and nationality rises also from
this court's approach in the past, as expressed, for
example, in the judgment in H.C. 143/62 (Funk Schlesinger

v. The Minister of Interior, 17 P.D., 225), and from the
position taken by the Attorney General and the Chief
Registration Officer with regard to registration of con-
version applications from abrocad after the amendment of
the Law of Return (Amendment No. 2), 1970 which added
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Section 3A to the Population Registry Law, 1965. As can
be concluded from the material and arguments presented to
us, the Registration Officer changed his position after
our judgment in the abovementioned H.C. 230/86.

4. Therefore I would decide:

(a) to deny the petitions in H.C. 264/87,
78/88, 238/88, 382/88, 383,88, 384,88
and 385/88 and cancel the order nisi
issued following the submission of
the petitions.

(b) to turn the order issued by this
court in H.C. 95/88 absolute.

(c) to turn the order issued by this
court in H.C. 136/88 absolute.

(d) to turn the order issued by,this
court in H.C. 200/88 absolute.

(e) to turn the order issued-by this
court in H.C. 224/88 absolute.

(f) _to turn the order issued by this
i court in H.C. 723/88 absolute.

(g) to turn the order issued by this
court ln H C. 272/89 absolute

FON SR AN W ﬁ."“'
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S 4' %ﬁ'i N faforeééld, 1t is va1ous that"the
reglstratlon folIOWLng;our*deCLSlon in H.C. 63/87 and
112/87 rema;ns nnchanged

S

é. The detalled reasons for thls ]udgment w111
be given separately

6. Each of the following:
(a) The Minister of Interior,

(b) The petitioner in H.C. 238/88, and

(¢) The first petitioner in H.C.
382-385/88,




will bear the expenses of each of the petitioners in H.C.
95,88, 136/88, 200/88, 224,88 and 723/88 (against whom
the petitions raising the objections for registration
were directed), and the expenses of the respondents 4 and
6 in H.C. 238/88 together with index linkage and interest
until the actual payment, in the amount of NIS 1,000 for
each petitioner or respondent as the case may be. The
Minister of Interior will bear the expenses in the amount
of NIS 1,000, in relation to the two petitioners in H.C.
272/89, jointly.

There are no expenses with respect to the other
parties.

The President

Justice A. Barak

I égreef I will give my reasons separately. .
- " .. Justice

Justice M. Beijsky

I agree. . Reasons will be given.

Justice

¥
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The Deputy President

1. I attentively read the opinion of my dis-
tinguished colleague President Shamgar. With all due
respect my opinion is different from his opinion. In my
opinion the orders should be made absolute in each of the
cases listed in paragraph 4(a) of my colleague's opinion.
In the cases listed in paragraph 4(b)-(g) the orders
should be denied, and I would also cancel the registra-
tion which was ordered in H.C. 63/87 and 112/87. I will
present the full reasoning for my opinion when the de-
tailed reasons for this judgment will be given. Now I
will mention only the main points upon which my decision
was based.
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2. Section 3A(b) of the Population Registry
Law, 1965 states as follows:

"For the purpose of this law and any reg-

istration or

certificate pursuant to it, a

'Jew' has the meaning ascribed to it in Section
4B of the Law of Return, 1350."

The abovementioned Section 4B defines a "Jew"

as follows:

"For the purpose of this law, a 'Jew':
someone who was botrn to a Jewish mother or who

converted and who does not belong to another

religion.

.

From here you learn that the registration of
the nationality "Jew", under the Population Registry Law.

(Section 2(a)(5)),

nition adopted by

of Return, namely, oo
Jewish motheér~or who cdhverted and who does not belong to

another religion.

a Jew is someone who was born-to a

3. This definition was added-to the above- -
mentioned laws following-the judgment in the Shalit case

(H.C. 58/68, 23 P

.D.(2), 477) and was intended to change

the majority opinion in that judgment (in which the Su-

preme Court sat 1n full panel and the judgment dellveredi

of the Populatlon
subjective: test,

»five~out. of nipme Ju
‘case was of the~op

:JE
Reglstrygshguld ‘be made” accordrng to .a

namely accordlng to the self-definition”

of the appllcant who declares in good faith that ‘he is a

Jew from the view point of his relation to the Jewish

people. The legislator provided that the definition of a
"Jew" 1is based upon an objective-normative test and the
registration of the entry of nationality as a Jew should

be made according

4. The
legislator. This
is in Jewish 1law,
normative system.

to this legal test.

term "converted" was not created by the
is a legal-normative term whose origin
and it does not exist in any other
Thus, when the court determines to

expound the meaning of this term it has to turn to the
legal system in which the term was born, namely to the
world of the Halachah, in the Talmud, including its com-—
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should be made according to the defi-
the leglslator in Section 4B of the Law~
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mentators, Rabbinic authorities and respondents (see
Yebamot 46-47, Masechet Gerim, chapters 1-2, Rambam,
Hilchot Eisoorei Biha, chapters 13-14, Toor and Soa, Yore
Dea, paragraphs 268-269).

5. My colleague the President is of the opin-
ion that "a statement accompanied by a document evidenc- -
ing a conversion in any Jewish community abroad are suf-
ficient to render obligatory the registration of a person
as a Jew. In this regard, there is no difference whether
the community is Orthodox, Conservative or Reform." The
statement submitted. to the Registration Officer should be
"a statement that he is a Jew according to the definition
in the law" (from President Shamgar's opinion in H.C.
230/86, 40 P.D. (4)r 443), namely the definition in Sec-

~tion 4B of the Law ofiReturn. My colleague determined

hereby the substantive meaning of the term "converted"
with respect to the Law of Return and the Population.
Registry Law (and with. regard to-the Law of Cl%lzenship,»-
1952, Section] 2 of which is also based on the abovemen—

tloned definition of the Law of Return). oS Cae T o .

I do not agree with this determination. It

ignores the interpretation of .the term "conversion" in o L e
the normative system-which is the origin of- the: -term, and T

it contradicts the objectlve nature of this term. For
example, the conversion proceedings in a communlty which
belongs to Reform Judalsm .are not conducted in accordance

: the proceedinqs :

sion proceedlmgs‘lai ases before us (see lnfra) the
petitioners' &ttorney ‘stated expllc1tly before the court’
that the conversion was. wonducted without thesritual bath
immersion which is, as well known, an essential and nec-
essary element in the conversion rules according to the
Halachah.

6. The abovementioned determination regarding
"conversion in any Jewish community abroad" is ambiguous
and it cannot serve as a minimum objective-normative
definition. What is the meaning of the term any Jewish
community? What shall be the ruling with regard to a
community which does not belong to any of the three abo-
vementioned movements? In order for a community which
does not belong to any of the three abovementicned move-
ments to be regarded as "any Jewish community", should

8




there be a minimum number of members in this community?
And what should the Registration Officer do when a docu-
ment evidencing a conversion in such a community is sub-
mitted to him? Thus, this determination implies that the
legislator adopted a definition lacking any objective-
normative test, and we have a basic principle not to
imply to the legislator such an obscure definition, espe-
cially when we address an issue placed in the eastern
wall of the constitutional law of our legal system.

7. According to the abovementioned determina-
tion, the term "Jew" has two distinct meanings in the_
laws of the Jewish state: one meaning is according to
the Rabbinical Courts Jurisdiction Law (Marrlage and
Dlvorce), 1953, where all agree that the meaning of this -

“term is based on the rules of the Halachah, and the  sec-
ond meaning is for the purpose of the Law of Return, )
Population Registry.and the Law of Citizenship (unless a-

;thira"meanlng will be ‘given in relation to the last lawrs»; )

- : - Indeed, such a result was the outcome of the % .. ¢

judgment in the Shalit case; however, after the determl— R ;
nation of the definition in Section 4B of the Law of

Return which annulled the majorlty decision in the Shalit _

judgment unlformlty ‘0f the meaning of the term "Jew" in~ U7 )
““alI"the laws of the ‘State of Israel was_re=established; "~ ==
This uniformity is vital and this is the desirable and

correct situation, especially with respect to such an
essentlal .and fundamental term whlch serVes as part*of

lnterpretatlcn of the term "converted" @qpordlng td
B ~_ tmeanjing in ther Halachah by arnalyzifig dnpthefr elemen: >
o R f'namely the first element in the abovementioned deflnltlon
: “of Section 4B of the Law of Return which is: he who was-
born to a Jewish mother. All agree that since the first °
generations the origin of this fundamental element is
found in the Halachah. By process of analogy and proper
law interpretation, it should be assumed and concluded
that the following element, namely "converted", is inter-
preted according to its meaning in the Halachah since the
first generations. The late Deputy President Silberg has
adopted a similar interpretation in giving a reason:

". . . which obliges us to interpret the
term 'converted' in accordance with the Jewish
Halachah . . . Section 4B of the law provides
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two indications regarding the Jewishness of a
person: 'born to a Jewish mother' and 'convert-
ed'. The first indication is undoubtedly a
Halachic indication -- my conclusion is that
since the expression 'converted' is a techni-
cal, legal, Halachic expression there is no way
to interpret it but according to the definition
+ of the Talmud and its commentators in all gen-
erations, and according to this definition a
person is not a Jew unless he was circumcized
and immersed in a bath ritual" (M. Silberg, Two
indications of Judaism, in his book "Nome in
- one",»p.»281, 284-285.) ’ é,i -

' These words. which were written 1n 1972 received
special meaning:in llght of the decision adopted-ten

years later during a conference of the Rabbis of:the

Reform movement .which: held that a person born to"a Jewish

~father is alsg Jewigh, -even if the mother is znot Jewish,

~asis a person-born: to- a Jewish mother ‘and a non=Jewish

father. This.drastic change ‘from the accepted Halachah

position, whlch ‘many -of the members of the Reform move-
ment-itself warned against, entirely contradicts Section

4B of the Law of Return that adopts the Halachic princi-

ple that .the. Judaism-of -a person is determined accordlng .

to the mether and not accerdlng to the father: DI TR et T e

9. I agree that during and after its discus-
slon and adoptlon of the abovementloned Sectlon 4B the

"the~Jew13h : t prop embles! the -2 = - .
dnterpretation of“my~colleague the President). Thig ;,,3v' L 4
question is controversial in the public; the Knessef & 7 -7 ~
.avoided deciding.it by -using broad langyage and left the

decision for the court which is responsible for the in- - -
terpretation and application of the law. Even if it was

clear that the intention of the majority of the members

of the Knesset was that the term "converted" should not

be interpreted in accordance with the Halachah, since the

term "converted" means conversion according to its mean-

ing in the Halachah, which is the origin of the term, we

were required to interpret it in accordance with the

actual words of the legislator and not in accordance with

his intention. As stated by the late Justice Silberg

(supra): "as the first indication is according to the
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Halachah, we are obliged to interpret the second indica-
tion in the same manner. This is the real interpretation
of the act of the Knesset, and we are bound by what the
- Knesset does and not by what it intends to do or believes
it has done" (M. Silberg, supra). Especially when this
question is controversial. ih ;all.public circles and the
Knesset did not want to make ‘an exp11c1t decision regard-
ing it. 1If the Knesset had. wanted to make the decision,
.~ -would it not have beeh simpler to adopt the proposal made
’ by one of its members and- write in the -law-"converted
according to what is acce@ted in one of the movements -of
= .= the Judaism". Thus, this:idecision is the responSLblllty
TR of the court when it comes to interpret the meaning of °

- the law and this lnterpretatlon should be made from the
e oD inmer context and tontentiof the law. e A

T e el lO Indeea the reglstratlon of - the natlonal—“w L
va'}ﬁmﬁutltye”Jew"mln the Populatlon Reglstry ddes-not serve as- ST s
. «prima ~facie. ev1dence for any'.of thé& personall status ls—‘ Lot
.sues (Section 3 of the Populatlon Reglstry Law and Sec-. . . A
Atlon 40, supra), and so it was’ argued beforeiaus, "What . . oi: L ow T
SLgnlflcance does it have?" But now, after the legisla- “
tor determined the requirement for the registration of
--the nationality. (some -thought and some-still thlnk that .
““there is ne-need-for it and- A 1
“"re-examined), we should not dlsrespect the natlonal -
public importance of the issue and we should treat it

B »th the proger respect The petltlons brought before us

s
:
)

L. authorlzatlon tovdo scmethln .Yalso»lmplles thef
T A granting of the reasonably hecessary accessory powers'
e (Section 17([b] of the Interpretation Law, 1981). The

powers of the Registration Officer derive, mainly, from
Sections 3A[a], 19 and 19B[b] of the Population Registry
Law. The Reglstratlon Officer must register the details
given to him in the statement, unless he has reasonable
basis to assume that the statement is false. (The above-
mentioned Shalit judgment, p.507, based on the Funk
Schlesinger judgment). In the Shalit case the majority
decided that the Registration Officer had no reasonable
basis to assume that the statement was not correct. The
majority was of the opinion that "the religion test upon
which the Registration Officer based his assumption that
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the statement is not correct, is not the relevant test
for the purpodse of registration of nationality" (supra,
‘ ‘ p.516 and p.511). Once the legislator determined in
- Section 4B:of the Law of Return that the test for the
"registration’of nationality is in accordance with the
normative system of the Halachah (differently from the
‘majority opinion in the Shalit judgment), then if the
lReglstratlon Officer has reasonable ground to assume that
—thelstatement does not-comply with thé requirements of
5”the abovementloned deflnltlon, he may refuse to make the

- T tlon,_as lQng as ‘the valldlty ef the conversion was not
g o ‘ - ,examined (I would -like to add*parenthetlcally that the

oo ;:r@:,magg;Mvconver31on certlflcates in-the. files .before us are not L
- o ] documents- and, _in this ‘régard as well, the situa- ‘
:re .is:different than ‘the_ one.in ‘Funk SchleSLngeL) R
i -in the cases befe;epus in-H<G.-95/88,.. _ - - |

= - h-isjconversxon certlflcateyuthat £ ove : P
= s - “erly performed according to- the’deflnitlon ‘6f the law;. = -3

| ; i and even the petitioners' attorneys expllc1tly and frank—‘

. ly declared that the petitiocners’

e N ' fed y'three peoplef'ohe'ef
whom is the husband of the convert (the petltloner), the e -
conver51on,cert1f1cate in D. HJC 216/89 is 31gned by o

ff;c‘n-léyestlgatedﬂthe

] T hetﬁer the conversion was®
by * ‘a rellglous tribunal, ‘and ‘whether the cover-s .

51on proceedlngs were. followed according to the Halachah;
cetc. :In*&ll these 'cases and in other similar cases the
Registration Officer asked that a declaratory judgment,
stating that the conversion proceedings were conducted in
accordance with the requirements and definition of the
law, be submitted to him. It was the Registration Offi-
cer's duty to ask and demand it.

12. Before I conclude, I will allow myself to
add several words, and in this regard these are words
from the heart.
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o o The State of Israel is the state of all the
Jew1sh people, all of its individuals, all of its commu-
“nities, 7all of its movements and all of its nuances, both
those who ‘reside in it and those who reside in the dias-- . S,

'i'poraw; ‘'Phe :State was established for the sake of all of

-~.these’'people and because of all of these people it ex-

© ists. This is the undebatable- fundamental concept of 1ts
;n{hxnkers”and founders who came from all parts of the )
- peopie as. expressed ln their thoughts and dlSCUSSlons,, S e 3

wlshlng to\
B “Everyone- of
Beturn to it may llve in’ 1t accordlng to - his - -
Mhls way. of llfe Thls .is ome of the superlef
i However, the sovereigs
_ Israel ‘has determlned in its-laws after deep :
d.dL{{erences of.. opinions == and dlfferently-fro
y ; uilng of the Supreme Gourt of the State of ;

,mpeﬂ nts which were: accepted and. hallowed
durlng the thousands of years of the ex1stence of this
nation, and we ; \

C. tm'O 5 _
common crlterlon for all partstof the fation and accep:

.;s» tahce of these proceedings doé&s not’ preclude the” right '_'f : o

and permission of everybody to live according to his .
belief and way of life. Let us look for ways and strive

. to take upon ourselves the obligation of these proceed-

ings, willingly, as this is the will of the Knesset and :
which I am confident is the will of the nation.

The Deputy President
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cided by majorlty vote, agalnst ‘the dlssent— R
President, as. stated 1n‘the N

1ng oplnlén of the Deputy
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