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What is the paower of the "Military Censor", aperating in

acco;dancé © with the Defence Regulations (Period of

Emergency), 1945, to prohibit publication of a newspaper

article which is critical of the role of the Chief of the

Institute for Intelligence and Special Operations

("Mossad"), noting that the matter relates to forthcoming

changes 1in the leadership of the MNossad -~ this is the

question at the centre of the Appeal before us.

IHE APRPEAL.

1. In Tel Aviv there sppears a weekly newspaper, “The City"

(the third Appe=llant), of which MXr, Shnitzér (the first

Appellant) is the editor. Aluf Ben (the second Appellant) is

a Jjournalist employed by this newspaper. He prepared an

article dealing with anticipated changes in the leadership

of the Institute for Intvelligence and Special Operations

(hereinafter - the Mossad). The article was submitted to the

Chief Miiit‘ary Censor (the first Respondent) and 'v‘,«as

prohibited by him (3 August 1988). The reason given for the

prohibition was that publication of the article would be

grejudicial to the security of the State. A few days later

(11 August 1988) the Editor submitted to tde Censor an
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alternative version of the article. This new version was

also prohibited, and again the reason given concerned the

security of the State, The Censor approached the newspaper

requesting a revised article and this was submitted to him
(14 August 1988). This version was not passed for
publication (15 August 10988), om the grounds that
individuals were jdentified by name. A few days later 23
August 1088) the article was submitted to the Censor in. 1its
finol'form. He passed the article for publication, with the

exception of thirty-two itemns, which were prohibited. It‘is

- against this decision that the Appeal before us is directed.

2. The 4items Ybanned from publication deal with three

subjects. First, a profile of the Chief of the Mossad. In

the opinion of the censor these 1ltems are not to ‘be

published, because they are l1iable to lead to his
{dentification ahd thus endanger his personalr safety.
Gecond, oriticism of the activity of the Chief of the
Kossod, casting aspersions on his efficiency In the opinion
of the Censor, eriticism of the Chief of the Mossad is

prejudicial to the operational capability of the Mossad, at

T all its levels. In” particular 1t was noted that the matter.

would be prejudicial in tbe sphere of State Security, in”

regard to relationships both with parallel organisations in
other states and with operators {n the field. Ihird, the
timing of the replacement of the Chief of the ¥ossad., The

position of tha Censor 1is, that reporting information

e




act reasonably.

y

regarding the anticipated departure of the present Chief of
the Mossad is forbidden, because certa?n interested parties
are }iabie to fpcus an intolerable Aegree of’attention 6n
the man, his movements and his activities aﬁd make full use
of this knowlaedge to expose the identity of the Chief of the
Mossad, especially outside Israel. In the opintion of the

Censor, this constitutes 2 real danger to the safety of the

Chief of the Mossad.

3, Mr, Liblik, representing the Appellants, agrees that all
{tems in the article dealing with a profile of the Chief of
the Mosssad should be excised, and this issue‘in no longer
{n contention before us. On the other hand he gonsiderslthat
thé two other subjects - criticism of the Chief of the
Mossad and the date of his répiacement - are sultable for
publication ‘and prohibition of them is mnot lawful. Xr.
Liblik stresses the importance of freedom of expression, and

the public's right to know, in a democratic society. In his
. \ \\’

opinion, only when there exists a near-certainty of”

prejudice to State Security, 1is the Censor entitled to

prohibit publication of an article, and even then he must

In the view of ﬁr. Liblik, publication of
criticism of'the Chief of the Mossad and of the date of his
replacenent, constitutes no near-certainty of prejudice to
State Security, and prohibition is ‘unreasonable. In bis
presentation to us Mr. Liblik stressed the public importance

of the function of the Chief of the Mossad - especially




since the Yom Kippur War - and the vital need that the most

suitable person be chosen for this post. Hence, it 1s the
duty of +the Appellants to warn and to remind those
respons#ble for this, that +the appointment of the new Chief
of the Mossad should be considered in a responsible manner,
énd the choice should not be influenced by politics, by
inter-party rivalry{ or by anbattémpt to find a compromise

which will lead to the appointment of a mediocre person. Nr.

‘LibliX 'stréssed the point that the Appellants mention no

names in +the article, and make no recommendation of

candidates., They seek only to underline the obligation to

Appoint the most suitable people, in such a way that the

derelictions of the past are not repeéted. Mr. Liblik agrees
-that the activity of the intelligence sérviceé needs to be
secret and protected from publicity, but ‘there 1s no
justification, in his view, for preventing publication of
criticism of the Chief of the Mossad. Public criticism is in
fact likely to lead to greater cavition on %the part of tﬁe

Chief of the Mossad. Finally, ¥r. Liblik noted that the

S~

. \
repart of the anticipated appointment of a new Chief of the
General Security Service ' was passed for publication and
there is no basis for distinguishing between the Chief of

the Service and +the Chief of the Kossad, He also drew

attention to an article published in September 1987, and

passed for publication by the First Respondent, which spoke
of increasing unrest in the MNossad with regard to the

appointment of the next Chief of the Mossad, Mr. Liblik also
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notes that the Military Censor has not prohibited published

eriticism of the Chief of the General Security Service, of

the Chief ©f Army Intelligence and of the Chief of the

General Staff. In his opinion, there should be one law
regarding public criticism applicable to the chiefs of the

Security organisations.

4, In her reply, Ms. Arad, on behalf of the Respohdents.
stressed that the Military Censor accepts the need to
respect the right of e#pression and freedom of expression,
which are among the fundamental 'principles of our system,
This is the‘ guiding premise in bis deliberations,
Furthermore, the Military Censor accepts that the proper
tesf for the exercise of his ‘authority 1is that he 'is
authorised to prohibit a report only when there exists a
near—certaint& that publication. of the report will bg
prejudicial to State security.. In her submission,
publioation of ecriticism of the Chief of the Mossad and
publication of the date of his replacement do constitute LY
near—certainty of prejudice to security, and prevention of
the publication"of this .1nformat£on is reasonable. The
' reasomns given by tbe Kilitary Censor regarding prohibition
.of criticism of the Chief of the Mossad and the ban on
revealing the fact of his replacement we have already noted,
Ms. Arad commented that the ¥ilitary Censor does mnot
prohibit the sections which concérn criticism of the Mossad

and its activities in general. The prohibition applies to

.....

‘t
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criticism. of the outgoing Chief of the Mossad. The reason
is, as afore-mentioned, that as long as the Chief of the
¥ossad continues in office, close attention fo his role is

State submission

liable to Security., In her

prejudice
criticism‘of the Chief of the Mossad is not the same as
criticism of the chiefs of the other security organisations.

nature of the

and this in the 1light of the special

operations of the Mossad. Thus, for'exampie. accdrding‘to

existing practice, information is released 6q behalf of the
ggvernment regarding the appointment of' a new Chief of @he
ﬁoss#d. without revealing his name, and it 1is permitted to
report the end of fhe term of office of the outgoing Chief
it is

of the Mossad. Once the new appointment has been made

permitted, for the firet time, *o publish the identity of
the latter. This practice does not exist with regard to the
chiefs of the other security organisations. Ns. Arad added
and stressed, that ove} the appointmeﬂt,of'the Chief of the

Kossad there already exists public scrutiny. The Chief of

the Mossad 1is appointed by the Prime Minister, Scrutiny of

the Chief 'of the Mossad is in the hands of the Prime
Hinister, the Govéfhment, the Foreign Affairs and Security
Comnittee of the Knesset, the Knesset and the ‘State

Comptroller.

5., As the case has progressed the area of contention
between the parties has narrowed. Of the thirty-two items

prohibited by the Military Censor, the ban on eight of themn

o
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has been lifted. The Appellants themselves have agreed, on

their own initiative, to walve six of the items prohibited

by the Censor. It thus enmerges that the area of disagreement

relates to eighteen {items, which are all concerned with

criticism of the alleged misconduct of the outgoing'Chief of

the Mossad and with his imminent replacement. The gquestion

with which we are faced 1is, therefore, whether the

fundamental approach of the Military Censor in these matters

is lawful.

THE_NOR¥ATIVE FRAMEWORK

6, "Military Censorship" exists under the provisions of the

Defence Regulations (Period of Emergency), 1945 (hereinafter

- Section ' Eight the.- Defence.

~-—Defence-—Regulations). of -

Regulations concerns censorship. Regulation 87(1) states:

The censor hwy by order probibit generally or specially the

publishing ~of matters, the publishing  of which, 1n

opinion, would be, or be llkely to be or‘become, preJudicial

to the defence of Falestine or to the public safety or to

public order.

Thus the censor is entitled to demand presentation of

material for censorship before publication (Regulation 97).

The publication of prohibited material constitutes an

offence against' the Defence Regulations. The censor is
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abpointed by the High Commissioner. This authority now

belongs to the Minister of Defence. The censor is a serving

officer, and the exercise of censorship in accordance with

Section Eight of the Defence Regulations is performed 1in a

military framework - hence his titie “Military Censor". It

should be noted that, in practice, the authority of the

Military Censor. is not applied to thaose newspapers which are

parties to the Agreement between the Society of Editors and

the Minister of Defence (for +he Agreement and its

application, see Chafets, "Press and Government in Israel",

Isr.erarboék on Human Righis 134 (1984); Lahav, Press Law

in  Modern Democracies 265, 295 (19851,

The Appellant

newspaper is not a member of the Society of Editors and not

a party to the Agreement with the Minister of Defence, and

therefore’the legality of the conduct of the Military Censor

{s to be tested directly aecording to the Defence

Regulations, without any reference to the Agreement with the

Society aof Editors.

\ -
7. The provisions of the Defence 'Regulations regarding

censorship raise, in connection with the Appeal before us,.—.

.

four qﬁestions: First, in what circumstances of prejudice to

- the defence of the State, public éafety or pubiic order, is

‘the Military Censor entitled to forbid

publication in

newspapers; Second, what are the restrictions imposed on the

del;beration of the Military Censor; Third, what 1is the

scope of Jjudicial review over the decision

of the Military

-

aom e 2
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Censor; Fourth, does the decision of the Censor 1in the

matter before us pass the appropriqte tests, and is there a
case for our intervention in his decision. These quéstions

¢

will be addressed in order.

THE FIRST QUESTION:

THE_CIRCUMSTANCES FOR PROHIBITION OF PURLICATION

8. The Defence Regﬁlations‘ were instituted Dby the High
Cqmmissioner. on the authority vested in' ' him 5y Article 6 of
" 4he Orders in Council for Palestine (Defence) 1937. These
Regulations are therefore . an article of Mandatory
legislation. On the other bhand, undpr Article 11 of the
Constitution of 1848, they became a part of Israeli law
This transference from Mandatory to Israelil instrument is
not of a solely technical nature. It is in the nature of
things that change of framework entails change o0f content
also. Indeed, Article 11 of the Constitution states that the
law which existed in the country on 14 May 1948 will rem.ain
in force ‘“subject to the changes emanating from the
establishment of the State and its rights®. Initially this

court took the view that these changes are of solely

technical nature (H.C.J. 48/5,Levin v, Gavernik). Later it

was  determined that the "cﬁanges“ are not of solely
technical nature, but of cubstantive nature (H. C J. 687222

Naticnal Clubs v, Minister of Pclirf_) Judga Zilberg

insisted on this point 1n the case Df the National Clubs,
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commenting on the technical approach adopted in the éase of

Levin v. Governik:

With the greatest of respect to the learned judges, I am not

entirely convinced of the .validity of the formal
interpretation given to these words on that occasion, I

consider that there would be capitis diminutio (devaluvation)

‘of the prodigious historical event of the creation of the

Jewish State 1in the Land of Israel, 1f we say that the
fudicial change we are faced with, after two thousand years
of ex:ll.e, with the establishment of our Independent State,
is of the order, for example, of the change of frontlers
made In the year 1948, when i't'became necessary to drop the
Allenby Bridée from the list of "legal" points of entry to
the country, published In 1943...’ I admit without shame that
I am incapable of grasping thls concept. My heart i1s with

those "maximalist" dreamers of natlonal independence:

deliverance, the Third Temple, the renewal of national Jife.

And 1f this is the reality .of inde})endence, is it not-
possibie, in principle, to examlne the cogency of every

~Mandatory law and to see I1f 1t accords with the vibrant

spirit of the laws of our free and Iindependent State?

(H.C.J, 68/222 supra, p. 1577,

Indeed, . in place of a colonial administration there came
national independence. In place of autocratic rule came &

democratic system, which is rule of the people, based on

P
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rep}esentati;e go?ernﬁent; operating . according to the view
of the majority, and guaranteeing human rights., This change,
by ‘the nature of things, . has brought with it a néw
perception of the léw and the legal system. The effects of
this change vary with the circumstances. Sometimes the
change is solely technical (see H.C.J., 52/107 Asad_x*_Shlﬁi
Qi.jﬁuuti). Sometinmes the change is of a more substantive

nature and thus an article of Handatory legislation does not

become a part of Israeli law (see H.C.J. 68/222 supra).

9, One of the "changes emanating from the establishment of
the State and its powers" consists in the interpretation of
1egislation. "The conclusion to

articles of Mandatory

Article 11 drew attention tﬁ the essentiél fact that
national independence also briﬁgs in its wake qhanges in the
domain of law and its interpretation. The more u}gent the
matter, the more legitimate is the basis for independent
interpretation of the law and independent realisafion of the
theoretical change" C U@Aﬁ
interpretation of Mandatory 1egislation is twofold. First,
articles of Mandatory legislation will not be interpreted

according to the rules of interpretation practised. in the

Sbemgar). This change in the

B

pertod of the Mandate. ‘They will be interpreted according “to

the: rules of dinterpretation practised in the State of

Israel; article of legislation is to  be

Second, an
interpreted on the basis of the fundamental principles of

the legal system. Articles of Mandatory legislation will not

e R
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be interpreted on the basis of the fundamental principleé of
the legal system As practised in the period of the Mandate,
Articles of Mandatory legislation will be interpreted on the
basis of <the fundamental brinciples of the 1legal system

practised in Israel. Judge Agranat established this point in

H.C.J., 53773 "Vpice of the Peopple® T4d v, Minister of the

" Interior when he said:

The. system of laws, according to which the political
{nstitutions of Israel were established and operate, testify
that this is indeed a State based on democratic foundations.
Stimilarly, the matters pronounced In the Declaration of
Independence - and in particular the matter of establisbing

the State on principles of liberty and the guarantee of

freedom' of consciencei— mean that Israel 1s a freedomloving

State, In view of the declaration that “there 1is here no
constitutional law determining a priori the enpactment of
&ifferent orders ana rules or their repeal"... except
insofar és it "expresses tbe'visian\and fbe credo ﬁf\tbe
peopie," we are bound to pay atteﬁfion to the matters stated

in 1t when we come to interpret and 81ive meaning to the laws

of the State, including legal provisions estdblisﬁed in the

period of the Mandate and adopted by the State after its

. founding, by means of Article 11 of tbe Constitution of

1948, Surely i1t 1s a well-known axiom, that the Jpw of a

people 1is to be studied 1n the mirror of Its system of

national life.

1
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Indeed, a legal norm - whether enacted or theoretical = is
not a creature existing independéntly. A legal norm is "a
creature living in its enviromnment" (Judge Zusmann), It is

{nvolved 4in its environment, 4nfluencing it and being

influenced by it. The "judicial environment" which
influences every legal norm "includes not only close legal.
connections ©but also broader circles of accepted

prihciples. fundamental aims and criteria which emerge, in

the words of Judge Landau, from “the social consclousness of

the people among whom the Judges live.),. These principles do

not need to be feiterqted in regard to every single law, but.

they constitute a kind of ‘narmative umbrella' covering all

articles of legislation." Furthermore, YAn act of
legislnticn... is not a unique act divorced from‘geperal
e#perience. fhe law takes on skin and sinew in the context
of a given political and judicial system. It constitutes one

brick of the overall structure, which »ié founded on the

basis of the precepts of government and\law'Which constitute

the fundamental axioms of that society." Thus a normative

legal principle which constituted a part of Mandatory law ig

'accepted into our law 1f 4% does not "deviate from the

fundamental principles of the legal structure of ounr state"

and it continues to be operative in Israelli law, on the

"basis of the fundamental principles of Israell law, Its form

is determined by its new environment. This rule applies to

any enacted norm which constituted a part of the Mandatory

g
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judicial system., This norm is acéepted ipto our law, and 1if
1t accords with the basic principles of our legallstructure.
it continues to be operative in Ieraeli law, on the basis on
the fundamental principles of Israeli law,. Hence the
aspiration towards "legislaﬁive harmony" (Judge Zusmann) .,
The various articles of legislation - those whqee histerical
origin is Mandatory and those that are the produet of our
1ndependen€ legislature - need to be combined to 'work in a
comprehensive system. . The nature of the fundanmental
principles can be learned from various sources. One‘of the
most 1mportnnt of these 1is the Declaration of independence.
"which constitutes a 1legal mnarm ‘expfessing the revealed
values of +the nation" <(Judge Shemgar). This point  was
reinforced by Judge Zusmane. who said of the Peclaration of

Independence!

The way of life of the citizens of the State 1s determined

by 1t, and 1ts principles should be taken by every power 1in

.

the State as 1ts gulding light (H.C.}. ©62/262, Peretz v.

Kfar Samria).

The Declaration of Independence is not the oniy‘source.from
which one may learn of the fundamental values of the State,
Thus; for example, the Supreme Court sometimes has recourse

to "basic principles ‘of equality, “freedom and Justice, which_ﬁ

are the property of all developed and enlightened nations

(Judge H. Cohen in H.C.J. 63/39, Street v. Chief Rabbi of
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Israel) and to "basic rights which are unwritten but emanate Lo
direbtly from the nature of our state as a.democratic and
freedom-loving state" (Judge Landau in H.C.J., 62/243, lﬁnggl

Film Schoals Ltd. v, Gari).

10, The Defence Regulétions were established 'by a

" colonial legislator. " They are not the product of legislation T
in a democratic society, Vith the foundation of the State 1£W‘W
was claimed that their continuance in force in the State of
Israel is not consistent with the changés emanating from the
establishment of a democratic state. This claim vas rejected ﬁ3

by the Supreme Court (H.C.J. 48/5, Levin v. Govornik; H.C.J.

64/39, El _Arad Company Ltd, v, Commissioner of the Northern

District)., A number of parliamentary attempts were made 10
repeal them in their entirety, but these attempts proved

fruitless (see Rubinstein, Ihe Constitutional Law of the

State of Israel, 219 (3rd. edition, 1980)). On the other
hand, the Israeii legislature has seen'fit to repeal parts
of the Defenée Regulations and - to \put in their place
original Israeli arrangements (see, for exnmple, The Law of
Emergency Powers (Detention), 1979). No such legislative
| change has been applied to the authority of the Military
Censor. Section Eighf of the Defence Regulations, which
relates to military censorship, remains 1in force in .the
State of Israel. However, the interpretion to be given to
the Defence Regulations in the State of Israel is not

fdentical to the interpretation which was appropriate in the.
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period of the Handatei. The Defence Regulations today are
among the laws of a democratic. state. They neéd to be
interpreted on the basis of the fundamental principles of
Israelil .law. This has been the practiée of this court in a

long list of articles of Kandatory 1egislétion. such as: the

Order of Police, the Order of Cinematic Films, the Order of

Public Performances (Inspection), the Order of Newspapers,
the Order of Prisons (Revised Version), The same procedure
‘'should be fallowed in the interpretation of the Defence

Regulations. Judge Elon made this point when he said:

The Mandatony'Defence Regulations dating from 1945, are such
that we do not always feel camfortable with them, and we
;ccepi that 1t is appropriate to Interpret them in. a
.restricted.fasbion, so long as‘tbe'nutter Is feasiblé and
tolerable in'legal parlance, in such abway that they will
uccﬁrd with the democratic prihciples on which the

administration of the State of Israel i1s founded, (H.C.J.

84/234, "News" Ltd., v. Minister of Defenge.) . ... .. ... . 7w

J _

It 15 a féct‘that the Defence Regulations .concern national
‘security. This fact has Aan influence over the manner in
Qpich the basic principles of the system are operated..This
f;ct has no influence over the validity of the basic

principles. Indeed, every article of legislation = whether

1ts origin is in the Mandatory period or it is of original.

Israell proﬁendnce - whether it concerns national security




or does not concern national security - 1is interpreted
according to the general principles of the system. National
security and public order 'do not supersede or negate the

validity of basic values, They are interwoven with them,

influencing thelr form and being weighed in their framework.

11, Vhat are the basic values which mould the H

interpretation of the Defence Regulations? First and

foremost stand considerations of security which extend over
the full range of the Defence Regulatioms. State security, }*%

public safety and public order are the essential purpose for
which the Defence Regulations were enacted, and they‘need to

be interpreted on the basis of this purpose (cf. Article 6
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of the Orders in Council for Palestine (Defence) 1937).
Alongside considerations of security there exist other

“values, 1in the light of which every article of legislation

'
B
t

in a democratic society must be interpreted, and on which

the Defence Regulations have a bearing. Thus, for example,

the Defence Regulationse deal with miliéary courts. It 1is
'only natural that in this connection, the value associated
with integrity of judgment should be taken into account. The - i
Defenoen Regulations lay down instructions concerning ?f
.offences. punisnments and pre-emptive arrest. In this ;
cénnectfcn. among the values to bevconsidered are personal :
freedom and the rights of the innocent. Another part qf the
Defence Regulations deals with‘"unlawfnl associationsﬁv In

this connection it 1is obviously mnecessary to consider the
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basic right of freedom of association. Anotﬁer part of the
Defence Regulations deals with orders restricting freedom of
movement. Freedomnm of movement 1s, 1ikewise, a value which
must be taken into consideration. That part of the Defence
Regulations which imposes military censorship is
prejudicial, first and foremost, to freedom of expression,
Censorship of printed material thrgatené freedom Bf
expression, wide—ranging powers of search ("censoréhip of
travellers") are an attack on privacy, human dignity and the
inviclability of person and property. This list of basic
values 1mpaired by the Defence Regulations is nelther
complete nor exhaustivé. It merely yndicates the broad
spectrum of basic values which the Defence Regulations
promote (state security, publicAsafety. public order)iand
those which they. impair (integrity of judgmenf. personal
freedom.. freedom of agsociation, freedom of movement,
freedom of expression, privacj. human dignity, the

{inviolability of person and property)..

\ -~ R .
12, in interpreting the Defence Regulations consideration
is to be giveﬁ[ on the one hand, to the fundamental values
which serve the practical purpose of the Regulations, and on

the cther. ?o the fundamental vnlues of tbe system. which

" serve. general purposes, and which every item of 1egislationM

4n a democratic state is 1ntended to realise ("assumptions
of general incidence" . Sometimes these values lead towards

the,same_outcome. Sometimes they are mutually opposed. Thus,
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for example, values in respect of State security, public

safety and public”order are liable to be opposed to values
in respect of freedom of movement, freedom of expression

human dignity. In all these cases, it is for the Court to

. decide between the ccnflicfing valueé. In his comments on

the need to decide between the values of security and the
values of freedom of expression in regard to the
authority of the Military Censor as defined by the Defence

Regulations, Judge Elon stated:

The existence of tbe censor and prohibition of publication,
are sometimes 1nim1ca1 - to a greater or lesser degree - to
the fundamental rigbt of freedom of expression, which 1s one
of those fundamental r#gbts which, although unwritten,

emanate directly from the nature of our state as &

" democratic and freedom-loving state... and one of . the

greatest and most important missions of democracy is to find

the correct balance between the ex:stence of this rigbt and

its defence, and tbe need to preserve legitinmte se»recy 1n\

order to guarantee the security of the state and the correct

AU

maintenance of public safety and order. This guarantee Is

also an essential condition for the very existence of

depocratic government  (H.C.J. 84/234, “News"  Litd, A
Minister of Defence).
13. In the Appeal before us the value in respect of State

security opposes the value 1in respect of freedom of

.
..
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expression, publication, and the public right to know. The

opposing values are an integral

part of our judicial system.

vithout security there %an be no state, and there cannot be

none of the personal freedoms W

”o_*the—publio consent- on which it 'is based, and there can_be

hich the state is required to-—-

uphold, Hence the centrality of the values of security in

the scheme of values of the judicial system. Without freedom

of expression, 1t is impossible to expose the truth,

impossible for the 1ndividual to realise his potentlal, and

: ympossible for a democratic system, which depends on the

exchange of ideas, to exist. Free exchange of information,

opinions and views is & vital c

a democratic system, based on

ondition for the existence of

government of the people. by

the people, for the people. Without freedom of expression

democracy loses its soul. Indeed, on mare than one occasion

this Court ﬁas commented on

wthe tight association that

exists between the principle of freedom of expression and -

debate, and the correct operati

(Judge Agranat in H.C.J. ©8/2

\ .
Koshe). Similarly it has been noted that “freedom of’

on of the democratic process"

55, gState aof Israel ¥, Ben

-

expression s a pre-condition for the existence and correct

operation of democracy" ¢ TJudqe  Shemgar in- H.C.J. 84/872,

Xlopfer—Naveh v, Xinister of Education and Culture). Hence

' the specinal status of the social value in regard to freedomnm

of expression. Freedom of
democratic system, which for

fundamental rights.

expression guarantees the

its part guarantees other

e e g et o ST AP TLAT T T
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14. How 1s one to resolve the conflict between the values

of security and the values regarding freedom of expression?
It seems to me that 41f the conflict between the values is
“head-on", SO that one cannot exist at the sane time as.the
oiher. then the value in respect to security will gain the

upper hand., The reason for this is two£01d= First, because

the value in respect of State security is the material

purpoée essential to the Defence Regulations, and the
Lnterpreting judge must, first and foremost, uphold this
purpose; Secand, because democracy needs to exist in order

to uphold itself. "Indeed, the democratic system 18 prepared

to defend freedom of - expression 8@ long &S freedom of

expression defends the democracy. But when freedom of
ex@resslon becomes an axe to strike at democracy, there is

no requirement‘ior democracy to lay 1its head on the bléck"

(H.C.J. 85/399, Kahana M Maﬁaggmfnt Baard of the.

Ennadgaﬁiing_1m$h921$x>. “Law is not a recipe for sqicide,

and the rights of the citizen do not encompass national

destructicn.y. pDemocracy does not need to destroy 1tse1f in’

order to prove. its vitality" (H.C.J. .84/2, Neuman V.

thinm&n_gi_;hg;gggiral Electoral Committee fo; the'Eleventh
.Kngssgnh A.man cannot enjdy freedon of expressioniif he
fﬁoes not enjoy the freedom to live in the society 1n whicb
he has chosen 1o live, The right to live in society takes

precedence over the right to express an opinion of it (see

WMM F. ‘Supp 290, 995 (1973).

- I
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15. The “formula of balance" in the conflict between
State security and freedom of expression assumes, in any
case, the upholding of the valup in respect to State
security, At the same time, because of the centrality of the
fﬁndamental VaIQe in respect of freedom of expression it
seeks to limit the damage to this fundamental value as far
as possible, and only if the damage to freedom of expressién
is vital to the existence of the value with respect tb Staté

sécurity. will this damage be allowed., In this matter, . the

Judgmant of this court rests on two fundamental questions.‘

First, what 1is the degree of damage to security which
Justifies d&mage.to the freedom of expression; Second, what
is the degree of  probability that the damage to State
security will come about 1f freedom of expression 1is not
restricted. The guiding appréaoh of ;he Judgment is that
"the question is always, whether the scale of the damage,
when 1t is compensated by the prospect that it will not

occur, Jusfifies the denial of the rights of the citizen in

order to prevent the danger" (H.C.J. 84/2, gupra, P« 38). It
haé been determined that in a conglict between. State
security on the one hand and freedom of expression an the
_other “freedom of expression only yields where the damage to
public order is serious and severe" (H.C.J. 86/14, La-Or wv.
ELlm,nnd_J1mﬂixﬂ_JJmumsilnn_ﬁnnnng) Hence only a severe
and substantial damage to public order 1is sufficient to
Justify the Iimitation of freedom of expression. Similarly

{t has been determined, that the probability which justifies

1




. Ltd. v. Gary p. 2425).
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limitation of freédém of ekpression ‘i that of "“near-
certainty". "In order that . this court will forbid anyone,
respoﬁsibie for broadcasting and publicising omn the public's
behalf, to broadcast any item, there need to éxist extrenme
circumstances, froﬁ ﬁhich arises substantial and near-
certain danger to the safety of the public at large" (Judgg

Shenmgar in H.C.J. 81/1, Shiran v, Broadcasting Authority).

"In the view of Judge Agranat, the important right of
freedom of expression is negated by the public intgrest when
theré‘exists a ‘near~certainty' that ekplditation 6f this
right in a certaln case is likely to endanger public safety
or national security" <(Judge D. Levin in H.C.J. B82/243,

Zikxhroni V. Managing Cammittee pf the Broadcasting

Authority). This probability does not exist when 1t is

possible to adopt other means - besides restriction of %w,'

personal freedom and besides damage to freedom of expression

- which are sufficient to reduce the danger. Damage to

freedom of expression should not be the first means., It Vii“

should be the last. "I see in censorship a means that should
\ e
be used only in the most exceptional cases where there is mno

alternative" (Judge Vitkon in 62/243,'Israe1 Film_Schools

16, . ¥e have seen that in various statutory contexts (such

as, Order of Police, Order ‘of Newspapers, Law of

Broadcasting Authority, Order of Public Perfurmahces) this

court has taken the judicial-compromise approach, whereby 1t
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is possible to limit freedom of expression in the interests,

of defending the security of the State and 'public  order.

only when there exists a near—cértainty of substantial

damage to the security of the State and’ to public order 1f
freedom of expression is not limited. Is this approach also
applicable to interpretation of the Defence Regulations?

Both the repfesentatfve of the Appellants and the

representative of the Respondents answer this question in

the affirmative, and my opinion concurs with theirs. Hy
reasons for this are fourfold: First, from a semantic
viewpoint, the authority of the Military Censor consists in

that he considers that publiéation is "likely" to damage

~security. Second, the judicial-compromise approach afore-

mentioned is not dependent only on the "likely" terminology
of the be:enée Reguiations. It reflects a principled
approach to the relative weight of the values in respect of
state security and public order on the one hand and freedomnm
of expression on the other, and the correct ba}ance between

them. In quoting the words of Judge Agranat in the "Voice of

the People" case regarding the test of near-certainty, Judge
D, Levin commented:
The decisive and dinstructive matters afore-mentioned have

become the corner-stone of our Judicial system, and the

principles embodied 1n them are'agcepted”pqullhwsyghijqgw

they require. no further consideration. (H.C.J., --82/243,

supra, p. 785)




., ¥ principlle. Indeed, when consideration was given to the test
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Third, there is nothing exceptional about ‘the Defence
Regulations and therefore there 1s no justification for
deviating from the genefaI' concept accepted in Israel in

— .eimilar. cases, . There is no material difference - between T

“military"” -and “civilian" censorship, and in both cases ' ;f

there is a need to give the samne consideration to State
security on the one hand and to freedom of expression an the
other; there is no substantial differencé between "military"
~and “"police" authority in regard to defending State security

and'public order on the one hand and freedom of expression

on the other. The truth of the matter is, that the security

dangers which the Defence Regulations are intendedl to
pfevent are 11kely to be - although not always — mOoTe Severe
than the d&ngers to public safety which the other
regulations are intended to deal with., This expﬁession of
relativity is reflected in the fact that sometimes it 1is
easy to demonstrate that the danger of damage to security is
substantial and severe, and that the likelihood of the
danger is indeed close to certain, gpgpemismnoﬂreasqnqwhx%
Fihiss differenceTinTtheTseverity” of -"‘tﬁ'e"-'?”aangé;'“E;ki"é"t'”i‘iig"1' v

'?stome cases. should express--itself 4n different tests off’

fqr deciding the information that should not be divulgéd in
b;oadcasts in all matteré reléting to interviews with a
representative of the P.L.0., this Court decided on the test
of near-certainty. Judge D. Levin oSserved that “the

important right to freedom oOf expréésion is negated by the

i
|
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public jnterest -when there exists a near= certainty that

exploitatien of this right 1s 1iable in a given case to

endanger public safety'or the security of the State" (H.C.J.
82/243, supra, P 766>, The sane approach was adopted by
';uA%Q_ . Shemgar when he observed that "no right ‘is
abrogated from the start except in relation to the éxistence
of a near and unavoidable cerfainty of the commission of a
crime or of damage to security or to public safety" (H.C.J.

84/2, supra, p. 2606). Fourth, to the nub of the matter, .it

ceems to me that the “test of near—certainty of veal damage’

to the security of the State is the proper test. It reflects

~ correctly the social impaortance of the conilicting"

"prinéiples. and this according to the criterion of the
"manlightened pﬁblioww— the criterion that we adopt in cgses
of this kind. "The dividing iine between the permitted gnd
the forbidden 4s for the court to decide in every case
according to its judgment, in accordance with - thé
enlightened views current in :contemporary society,
reﬁembering that any restriction OB the freed6m~‘9{
expression is redolent of censorship, and iiﬁj‘border—line
cases the tendency should be to permit’ and not to forbid"

(Judge Landau in H.C.J. 69/495, Qmer ¥. state of Israel). On

" the one hénd, this test protects State security and public

order, as it prevents publication in which there is near-
certainty of real damage .to these values. On the other hand,
this test protects freedom of expression {n broad and

'comprehensive areas, and thus permits the achievement of the

{

[

.




"“Esjééifbe;mwﬁﬁich ﬁffeedoﬁ of expression 1is supposed to
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achieve. Any ettempt to Lrpose a more severe test on freedom ‘ig
of expression, is likely to have serious resulte'for freedom
of expression and for democraey. 1t must notlbe forgotten' @ﬂf
that here we are 'discussing censorship, which prevents
pubiication in advance and thereby not enly "cools" freedom |ff

of expression but “freezes" it (see AM .Bickel, The oy

Marality of Consent, 61 ¢1975)). Furthermore, this freezing Lt

"takes "place without Judicial .process and without Judicial‘

decision. In these circumstances 1t 1s particularly #

'iﬁportant to insist that denial of information to the public:

adopted this test. On the other band we note that the

will not take place except in extraordinary and exceptional’
¥

cases, The test of near-certainty expresses this approach.
It is not irrelevant to note thatgin ﬁhe United States the iy

test for “prior restraint" 1s much more severe. ‘The

‘principle 1s that prior restraint is fefbiddenL unless there

i an inevitable, direct and immediate influence on the r
security of the -State, such as, an influence on the physical p'
safety  of participants in a military operation (New York

\ ~~

Times Co. v, United States, 403 U.S. 713 (1931); Kﬁ&L_JL_'A

Minnesata, 283 U.S. 697 (1971). In Israel we bhave not

distinction on which 1%t is fased ~ between prior restraint
of publication and punishment ef the publisher after , '.qqg
publicatioﬂ - is sufficient to Justify the fact that in i
lsrael we adopt the test of near— certainty in relation to

prior restraint of publication and not a lighter test., Judge ;
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Agranat insisted on this in the "Vaice of the People'" case,

saying as follows:

Ve have expatliated on this Anglo-American concept of the use

of me'ans of a preventative nature, because »it Is Acle‘arly

evident that - from the 'point of view of the objective of

defending the interest of freedom of expréssidn - this Is a

most severe test, If the Israell legislator saw fit,

névertheless to maintain 1n force the avthority defined 1n
Article 19 (2) (4), he did so on account of the situation of

emergency, in which the State bhas stood since 1ts inception,

On the otbér hand, we should not attribute to him, the

Israell legislator, an intention - in view of the drastic

circumstances afore-mentioned - that the person entrusted
with this auvthority would be entitlled to demand .the non-
appearance of one newspaper or another, simply because the
things pi;blisbed in it‘seezz; to bim to reveal a tendency

towards endangering public safety, rather than a direct

incitement to such an outcome, or at least a pblemic which,

in the circumstances of the case, makes It more of a real

possibility... Siuch an Intention is manifestly impossible,

'seeing that on the one hand Israel is a state founded, as we

have said, on principles of democracy and freedom, and on
the other hand, the adoption of such an arbitrary and vague

criterion as "harmful tendency" alone, will ‘of necessity

leave the door wide open to the intrusion of the private

opinions of the person in whose bhands the afore-~mentioned

r
).
3
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authority 1s vested - and bowever'lofty.bis aspiratiéns may

be - to hils personal appraisal of the anticipated danger to

publlic safety should the said item be pubdblished.

Indeed, Israeli society today, which sees the need to defend
security and public safety on the one hand and freedom of
expression on the other, can find .nb Su;table balance
between them, in any test. other than the test of near-
certainty. Tudqe  Shemgar reinforced this point when he

observed!

If there is a near—certainty that use of a particular rigbt

will be prejudicial to public safety and public order in a

g
i
‘X.
:
:

specific_ Fasg,}_tbe‘ statutony power vested 'witb tbis
authority may restrain the practical application of this

right in the circumstances stated. (H.C.7J. 84/2,

supra, p, 265)

Indeed, in the absence of near-certainty of real danger, 1t

~..

1s important that the free exchange of\opinions and ideas be-

!

maintained, This matter is no leSa'important in matters of

security than 1n‘ other matters, Precisely because of the

_ "survival" 1mp11cat16ns of securlty issues, it 1s important
that the public be made aware of the various problems, SO

that 4t - may reach informed decisions regarding the

fundamental problems that concern it. In'the words of Flinn:

O
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On matters affecting the national interests, the peoplé must

be provided with all the pertinént Information so that they

can reach 1intelligent responsible decisions. The first

constitutional principle i1s that a sélf-governing people

must have a thorough knowledge and understanding of

the

'problemé of their government JIn order to participaté

effectively 1in thelr solution.., in the absence of strong

and effective governmental checks and balances in the areas

of national defense and international affairs, the only

effective restraint on executive power lies 'in a well

'"beormed citizenry, Only if the government is vigorously and.

constantly cross-examined and exposed by the press can

the

public stay informed. and thereby control thelir government.

(Flinn, "The National Security Exception to the Doctrine

Prior Restraint,® 13 ¥Will XMery L, Rey, 214, 223.2

of

Thus, precisely because of the bearing that decisionslof a

security nature bave on the life of the people, it

appropriate to open the door to the {frank exchange

.bumu_“w”_mnwopinidnsw-anwsecurity issues. .In thls_ context, it _;

, particulafly“ important that the press should be- free

provide a forum for the exchange of opinions and critic

is‘

of

is "

ism

in matters vital both to society and to the individual,

Therefore ¥t séems?to’me that ‘the test of near-certainty is/

fan appropriate test for gauging the powers of the Military

Censor accofding to the Defence Regulations.

S R |
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17. In conclusion: the Mandatory Defence Regulations are
interpreted.'on ‘the basis of the values of the State of
Israel. In their 1nterpretatibn there must be a balance
betweem State security and public order on the one hand and
freedom of expreésion on the other. This balance means that
it is legitimate to restrain freedom of expression, as a
last resort, only when there exists a near-certainty of

substantial damage to State security and public order.

~ THE SECOND QUESTION:

THE LIMITATIONS IMPOSED. ON THE DELIBERATION OF THE CENSOR

18.  The deliberation of the Military Censor .is
subjective, He is empowered to prohibit the publication of
~material the publication of which "in his.opiﬁion. would be,
or be likely to be or become, prejudicial fo the defence of

the state, public.safetj or public ordefﬁ' Does not this

‘wetyLéme_M_deliberation waive the need for a criterion in_

respect - of .the'~existeﬂde of a dangé¥ of prejudice ;6‘
security? May we not say that ;11 that is required of this
deliberation is .tﬁat it be exercised with siﬂcerity? The
answer to both this questions is in the negative, Susjective
deliberation 4is not absolute deliberation. It does not
bestow upon the one who deliberates the powér to choose any
option which appears to him, subjectively.‘ reasonabie.

Subjective deliberation is limited. Like any other form of

T
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Judgment 1t must satisfy the following conditions. Eirst, 1t
must be exercised within the framework of the enabling law; : ;
Sgggng. the subjective deliberation of the authorised person
must be directed towards the realisation of the objéctive

criteria which determine the conditions for the exercise of

P

the authority; IThird, the choice between the various legal ) ”
options available to the authbriséd person must be exercised o
with sincerity, ‘without arbitrariness, on éhe basis of . b
consideration of the relevant factors alone, and reasonably;‘ - ' .
Fourth, the choice between the various possibilities must be
based on reasonable assessments and on facts established on

the basis of convincing and reliable findings which leave no

room for doubt. I shall deal briefly with each of these

requirements.

19, Subjective deliberation must be exercised within the . ‘
framework of the enabling law, Judge Agranat defined this o

principle as follaws:

The general principle-ls that every administrative authority..

must operate within the framework of the purpose for which

the Law establisbed the autbority in question. and this rule

alqo applies to tbe recponsibility hmicb it is entitled t

discharge  according to 'absolute‘ deliberation', (H.C.J.

60/241, Ka‘:dnsh__L__So.cin.l_Bﬁgiﬁirﬁl>
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And this concepf‘ was repéated"by Judge Zusmann in a

supplementary judgment to the Kardosh case, as follows:

But the deliberation which Is exerclised by an administrative

_authority - even If it iIs absolute - is always bound by the

obligation which the authority 1s required to fulfil, that
1s its obligation to the administrative functions for the

purpose of which ‘the avthority was empowered to act

according to 1ts deliberation. Although the freedom of

choice may be great, i1t will never be unresiricted.

"In fact, statutory deliberation may be broad or narrow, but
it is always restricted. The number of possibilities
available to the decision-maker ﬁay'be gfeat or smqll, but
if is never unrestrictea. It ié‘fhus that the law guarantees
the freedoms of the individual... Even that which is
absolute in deliberation must restrain itself to the

framework of the law which breathes life into 1t" (H.C.J.

84/42, WM» Therefore, one who

: \ :
s entrusted with authority according to. the Defence

Regul@ticns is entitled to exercise this authority for the

realisation of the objectives which are at the core of the

Defence Regulations, and not for the realisation of

extraneous objectives (see Vade, Administrative Law, 394

(5th edition, 1982>).

e
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20, All governmental authority is based on conditions and

requirements - whereby it is exercised. The. legal. exercise of

authority. requires that these be unheld in practice. The

subjectivity of +the authorised person nust be directed

towards the .upholding of these conditions, and not of any
other conditions., Therefore, 1if the correﬁt interpretation
of Article 87 of the Defence Regulations is that it 1is
posaible to prohibit publicétion'of an #tem in a newspaper
orly 1f in the opinion of the'eensor there exists a near-
certainty that publication will be substantially prejudicial
to security.' then the deliberation of the censor must be
directed tow&rdé the establishment of this near-certainty.
Therefore, if the censor prohibits publicafion and 1s no£
convinced phat publiéation creates the requirea near-

certainty, he has not acted in accordance with the law.

21, Deliberation assumes freedom of choice between legal

‘options. Subjective §eliberation assumes that the choi;e

between options will be ewercised through assessment of the

nature of the options‘ by +the authorised person. Tb}g
assessment must be made in accordance with the rules ofh
'administrativeuiaw. Thus the assessment must be made with
. sincerity, without arbitfariness or ‘obfuscaﬁion.( having

‘,consideration of all the relevant facts, and these facts

only. Furthermore: assessment of ‘the options and choice of

the preferred option must be made reasonably. Indeed;

‘subjective deliberation and the aobjective test of

e ¢ e s
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reasonableness are not mutuallj opposed; they are mutually
complementary. The determination of the legal option needs
to be performed according to the test of reasonableness. The
existence of deliberation doss not empower an administrative
authority to formulate an unreasonéble option. Sometimes
there exist 'a number of options, all of which are
reasaonable. There 1is created a ‘"range of reasonableﬁess";
Deliberation permits the governmental authority  to choose
between the -varisus options. Therefore it 1is for the
Military Censor to deliberate, as to whether pubiicatibn in
a‘newspaper wiil be substantially p;ejudicial to security.

This deliberation must be exercised reasonably, taking into

R e T ——

account the requirements‘of'sécurity an the one hand' and
freedom of expression on the other, and choosing between
then aécording to the test of near-certainty. This
deiiber%tion is sometimes liable to give rise to a number of
possibilities, ail of which satisfy the stated test. There
is then created a “range of .1ega1 possibilities",

Delibefation on the choice of the appropriate option within

this range is the responsibility of the\Hilitary Censor. I -

is for him to choose any option that seems to him the best
among the optioﬂs available within the range., He may not

choose an option located outside this range.

22, Article 87 of the Defence Regulations states that the

censor 1is empowered to prohibit publication 1f, in his

opinion, publication 1is likely to be prejudicial - i.e.,
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there exists a near-certainty of substantial prejudice - to
the security of the State. What is the meaning of the ruling
'ithat deciding on the existence of prejudice - 1{.e., the
existence of a near-certéinty of substantial prejudice - is
to be éxerciséd according to the opinion of. the chief
censor?‘The meaning of the ruling is.vthat £he censor - he
and none other - is empowered to act in this matter, and if‘
there exist a number of legal possibilities 1ﬁ the matter,
the choice is made by him and by nobedy else, This ruling
does . not mean that the censor is entitled to reach his
décision in any manner that seems to bhim apfropriate.
Indeed, the_decisidn of thé'censor must be reasonable, in
the sense that a reasoﬁable censér would actvaccordingly in
the' circumstances of fhe case. Iﬁ establishing the
reasonableness of the Military Censor's decision account is
to be taken of aésessment af the facts on the one hand, and
of near-certainty of substantial prejudice on the other. The

question in each case s, ‘'whether a reasonable censor 1is

Veqt}ﬁlg&wftq“ reégﬁ”i;$ei eonﬁlﬁsioﬁ- t£;t,'.6n ”tgéiﬁﬁéé}sm'ﬁi
assessment of the given facts,. publication is 1likely “to.
cause — i.e. there exists a near-certdinty that.publicatién
will cause - severe or substantial damage to the security of

the State.

23, The Military Censor's decision regarding the'
existence of‘danger to the security of the State must be

based on facts and assessments. As for the facts, these are

B N e
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determined by the Chief Censor on the basis of evidential

material available to him. This establishing of facts must s

be exercised according to the criteria accepted in A

‘adminiétrative law. The tést is, whether & reasonable

governmental authority would see in the material presented .

to | it material of sufficiently decisive value, . The. . . ;' ”
reasonableness of the decisibn ijs a function of the values

involved in the decision., Therefore, if Adﬁinistrative
deliberation is liable to be prejudicial to human fishtsf %,
canvincing and reliadble evidence 1is required. eVidence‘thnt '

leaves no room for doubt. To quote Judge Shengar:

The assessment of the evidence 1s Indeed, firét‘and foremost
the responszbility of the authority.. but if it is a :.:, ;
question of existing rights, which the autbority seeks to K
abrogate, then although the authority is not obliged to base

its decision on legal precedent, there is nevertheless

required convincing proof " which leaves no room for | A .

reasonable doubt. (H.C.J, 76/56, BRBermann V. Minister of !

~.

Police) \ -~

Judge Shemgar reiterated this concept in anothér case, 8as

In H.J.C. 76s/56... the Ilssue concerned the abrogation of
existing rights, and it was said on that occasion, that for ;?ﬁf

the pufpases of the decision there must be before the
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aufbority decisivé and reliable proofs which leave no room
for doubt. This criterion seems to me reasonable. k%enevér
the point at Issue is the abrogation of existing rights or
the abrogation of fundamental rights.,.. in my opinion, the
evidence required to convince a statutory authority of tbe
need to apply an injunction, ‘nust iin general be clear,

unequivocal and convincing.

Therefore, the decision that if publication 1s not
prohibite§ therg exists a near;certainty of substantial
prejudice to the security oflthe State, must be based on
clear,' unequivocal and convincing evidence. At thei same
time, it is not to be forgotten that the decisioh in regard
to near-certainty of substantial prejudice to secu;ity-is,
by the nature of things, based pof only on facts but also on
asséssment of future developments. of course, this

assessment must be based on clear, unequivocal and

convincing evidence. However, by its very nature assessment

locks to the future, andbit cannot bdt‘ﬁé‘cbnéérﬁed Qifb

\ T
observing future trends and prospects. All that can be

demanded in this matter is that the prognosis be reasonable,

‘The Kilitary Censor is not expected to assume the mantle of

& prophet.

7
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THE THIRD QUESTION:

THE SGOPE QF JUDICIAL REVIEW

24. On the founding of the State, it was determined that

the scope
statutory

Regulations

of judicial review, over the authority of
agencies operating accarding to’ the Defence

, is extremely limited. Judge Agranat established

' this, when he said:

The authori
statutory

Regulations

ty of this court, 1n reviewing the activity of a
agency, 'aperating according to the Defence

(Period of Emergency?) 19485, ls extremely

limited. When the sald Regulation empowers the sta@ufary

agency to act towards the individval In every case where 1t

"supposes"

or it “takes the view" that the known conditions

required for this exist, then 1In general the authority

vestedlin it is the fipal arbiter as to the exlistence of

these cpnditions. In such cases the role of this court Is

N\ >

only to examine whether the sald ageDCy has not deviated

from the criteria of the Regulation by the terms of which It

is licensed to act, i1f 1t has given due consideration to the

. cavses established 1n law, And'if the agency bas»acied In

‘

| good faith.

Béing limited to this restricted role, the court

bas no powers to review the reasoning that has induced the

statutory agency to promulgate the order in question (H.C.J,

50/46,° Almmu._ﬁinla_tex_ﬂi_nﬂiﬁm)
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This approach was based on the subjective nature of the

authority, on its security element, and on the English law

pp—

Liversidge v, Anderson ¢1941) 3 All E.R; 375)

29, Over the years the scbpe of judicial review has

gradually broadened. This broadening nas - derived from
developments in regard to the substance of subjective
deliberation and in regard to the substance of Judiciai
reviéw. There has thus been nccumulafed A store of judicial
éxperieﬁce- which has permitted a broadening of Jjudicial
review of adminiétrative. deliberation in the security
context. Similar developments ﬁave taken place 1in England.
Over the yéars it has becomne clear that suﬁjed{ive

deliberation 1is not essentially different from any other

deliberation. Judge  Zusmann determined this when he

observed:

J doubt 1f there exists any distinction In principle between
: 4 g

"regular" and absolute or "subfective" deliberation, Even‘

for the purposes of subjective deliberation a number of

cbjective tests have been determined, such &s lack of gaod

‘ faith, arbltrariness or deviation from the objective

ontrusted to the autbority, which will lead 10 cancellation

of the administrative act. (H.2.T. 61/16 gupra, P 1218)

iz
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Hence, even 1in subjective deliberation +there exists an

obligation on the authority to uphold the instructions of

the law. Furthermore, subjective deliberation is impaired

not only if fhe action of the governmental authority 1g

affected by'a "subjective" flaw such as lack of good faith
or arbltrariness.. Subjective deliberation needs to be
exercised reasonably. Even the subjective element in
deliberation is to be measured by abjective criteria. There
is, anyway, no basis for limiting Judicial review to the

perception of “subjective" flaws such as malice or lack of

" good faith, This approach is reinforced in the light of the

concept of +the subétgnée of Jjudicial review. This derives
from the principle of the separation of powers, and from the.
need to guarantee fhe legality of government, There 1s‘no
reason why the coﬁrt should not test, by the criteria of
legality, the full extent of administrative deliberation., If
this were not the case, @hete would remain areas of

deliberation immune from Jjudicial review., This immunity

would ultimately lead to illegality, for where there is no__
. N s o

judge there 'is no Justice, Indeed, 1t is appropriate to
observe administrative deliberation from the viewpoint of
the rules which determine the legality of deliberation. When

the doctrine of administrativevdeliberation (substantive and

leéal) determines that in a certain deliberation a flaw has -

occurred, 1t 1is appropriate that - the court be prepared“to
examine the legality of 'the exercise of administrative.

deliberation. There is no basis for 'acknowledging that

|
2
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certain areas of administrat;ve deliberation are not subject
to judicial revgew. Hence, there is no basie for the concept
that the subjectivity of admfnietfafive deliberatian iimite
Judicial review to a defined number of instances of review.
The correct perception is that the doctrine of deliberation
establishes the conditions for the 1ega11ty of enmploying

deliberation,'and the doctrine of law establishes that the

' court 1s authorised to fest the matter of the existence of

these conditiens. It is not the scope of review that
entails‘the legallty of administrative deiiberation;‘it is
the legality of adminietrative deliberation that entails the
scope of review (cf. H.C.J. 86/731, Micra Daf v. Israel

Flectric _ Company  Ltd). With  the  development of

adminietratiﬁe law in the.natter of subjective deliberafion

nd with the expansion of the legal requirements applied to

administrative deliberation. Judlcial review in the matter

of administrative deliberation has also expanded. It 1is
interesting to note that as early as the "Voice of the

People" case, where the point at issue was the'subjective
‘ \

A

deliberafion of tﬁe Hinister of the Interior, and it was
determined that thie deliberation must submit to the test of

near*certainty, Judge Agranat observed:

The expression "according to the opinion of the Minister of

the Interior,* mentioned in Clause (4) of Sbction 19 2,
requires the decision that the assessment of the iInfluence

of published matter on public safety, in t@e light of thre

-
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and. with the expansion of the legal requirements applied to
of administrative deliberation has also expanded., It 15
interesting to note that as early as the "Voice of the
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requires the decision that the assessment of the Influence

of published matter on public safety, d1n the light of the

.
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circumstances, will allwéys be the exclusive reépbnsi bility

of the Minister of the Interior. Inasmuch as, the High Court
of Justice will not Intervene In the deliberation orf the 'ﬂ, |
Minister, unless he has deviated, 1n the salid assessment,

from the test of "near-certainty" in regard to the concept

of "dangér to public safety"; he bas not_given more than
dismissive attention to the vital Interest ?f press freedom,
or has erred in his deliberation in some other way, because
of his adherence tq ccmsHiderat.ions which are unimportant,

inconsistent or absurd (H.C.J, 53/73 SQPna, p. 893).

This formulation accorded well with the evolution of <the
rules of administrative deliberation as practised more than
thirty years ago.‘Since then the doctrine of deliberation

has been developéd further. It has been determined, inter i

- -alila,—that---an- unreasonable decision - even if 1t 1is not

inconsistent or absurd - is not a lawful decision. In
paraliel the rules of Jjudicial intervention have beén
developed, and it has been determined that judic;al review
will also be applied to the exercise of administrati;;"”
deliberation,  Therefore, the  subjectivity of  the

deliberation of the Military Censor 1is not sufficient

grounds to deny the full rigour of Judicial review, This
'reQIew must touch on every one of the essential factors
which determine the legality of the Hilitary Censor's

deliberation. There is no place for "dead ground".

4
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26, In the past the security aspect of administrative
deliberation has been a deterrent to judicial review, It was
felt that since judges‘are not experts in security matters,
fhey should not intervene in security eonsiderations. Over
the years 1t has bécome, cleaf that +there 1is nothing
exclusive about secu;ity considerations, in regard to
judicial review, Judges are not members of the
administration, but the principle of separation ef powers
obliges them +to check the legality Ef nmembers of the
administration. In this respect, security considerations
enjoy no speci%l, status, They too must ©be exercised
according.to the law, and they too need to be subject to
Judicial.review. Since Judges are competeﬁt and obliged to
e¥amnine the reasonabieness of professional deliberation in
every area, they are competent and obliged to examine the
reasonabléness of security deliberation. Hence the approach
that there are no special limits on the scope of judicial
review as épplied to admiﬁistrative deliberation concerning

State security. As I observed in my Jjudgement of another

s ~
N\

case:

Great power 1Is concentrated iIn the bands of military

_government, and in the interests of the rule of law It is

reasonable to apply Judlcial review In accordance with the 7.

‘convenfjona] tests, (H.J.C, 82/393 Jamat Asran.v. Regional
WM)

N

e~

LT
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It should be clearly stated that the court does not claim to

be an expeft in security, and the security deliberation of -

the Judge is not intended to override the security
deliberation of the authorised rerson. The court only tests
the legality of security deliberation, which includes the

reasonableness of thisldeliberation. In this respect there

is no difference between the scope of intervention in

security deliberation‘and the scope of intervention in the
deliberation of &any other administrative agency. In all
these cases the court does not become a seat of overriding
administrative power, but merely tests the legality of
governmental deliberation. In this respect there is nothing
exclusive about security considerations. The scope’ of-
Judicial re?iew should be uniform for all the agenciesvof
government, In the absence of an explicit instruction in the
law, 1t is not acceptable that certain 3o§ernmenta1‘agencies

should enjoy immﬁnity from Judicial review, Thus. for

example, 1t is not acceptable to 1limit Jjudicial review of

the deliberation of the Legal Adviser %o the Government to
instances of 1ack_of good faith. As 1 have noted elsewhere,
"In regard to the scope of intervention by this court there
is no difference between the Legal Adviser to the Government
and %ny'other bearér of public office. Both are obliged to
conduct deliberation in a logical manner, honestly - and
reasonably, without arbiﬁrariness or obfuscation, on the
basis of the relevant considerations alone, Both are subJec£

to Judicial review, and just -as there i1is no specilal

~— -
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dispensation far the Legal Adviser to the Government in

respect of the authority of the court, so there is no

special dispensation for the Legal Adviser to the Government

in respect of the scope of the court's powers of review" .

(H.C.J., B81/329, Nof v, Legal Adviser to the Government; see

also H.C.J. 86/202, Hatzani v, State of Israel). This rule

applies to the governmental authority responsible

sacurity. Regarding the scope of our intervention, the

for

Te is

one rule for all governmental authorities, They are all

subject to the instructions of the law, and they are all

subject to review by the court, according to the norma
accepted occasions of review which reflect the

requirements of administrative jurisdiction. Vhen the

1 and
‘legal

scope

of our intervention was considered in relation to 'the.

decision of a bistrict Comnissioner, under the terms of the

Defence Regulations, to withdraw permission for

- publication of a newspaper on the grounds of State security,

we said:

\
N

the

T~ R Rt

Since the Commissioner bas given the reasons for Ahis a

décision, then these reasons are subject to judiciél review

as 1s any other administrative deliberation (H.C,J. 83/541,

A=all v, Jerusalem District Conmlissioner)

P

/
i

This same approach applies to the present case. Since the

Hilitafy Censor has given reasons for bhis decision,

U S

these
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reésons‘ are subject "to Jjudicial review, 1like any other

adrinistrative deliberation.

27. It should be noted, that the limitation of scape of
Judicial review regarding the exercise of security
deliberation in the context of the Defence Regulations, wasl
based in the past to a large extent on thé majority decision
of the House of Lords in the case of Lixanﬁldg§_¥$_AndﬁLsnn.
In fact, the Supreme Court based itsélf'on this precedent’
whén.it determined that "the authority of thils court, when
1t sets out to review the activity of an authorised body,

6perating under the terms of the Defence Regulations (Period

. of Emergency), 1945, 1is extfemely limited" (H.C.J, 50/46,

AlQxuhL_xh_Miniﬁiﬁi_ni_DaiﬁnQa). Since then there has been a

significant development 1in England itself, The majority
decisiaon in fhe,Liversidge case no longer reflects existing
law., This change has been expressed in a series of judgments
(see, for‘example. Nhkkudﬁ_ﬁliﬁx*,lﬁxﬁﬁﬂinn& (1951> A.C. 66;
Ridga_ih_ﬁalduLn (1964> A.C, 407, Typical in respect to this

.~

matter is the statement of Lord Diplock, as follows:

For my part I think the time has come to acknak]edge openly

“that the majority of this house iIn Liversidge v, Anderson

were expedliently and, at that time, perhaps, excusably wrong

and the dissenting speech_of Lord Atkin was right (R. _v.
In]and B MEDH QQmmiﬁSiQD ES gx p, Egssmjn ﬁgn L&d. (1980)

‘AL C 9352, 10110,
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And since then the English court has.tended'to review the
activities of authorities of a secﬁrity nature which operate
on the basis of defence regulations or emergency legislation
(see Wade, ibid, p. 394, In‘Israel it has been determined
that the Supreme Court no longer acts in accordance with
the majority decision in the Liversidge case, Judge Shemgar

noted this when he said: -

- There 1s noidoubt, that fhe afore*mentionea Regulatioﬁ 110
giveé far-reaching authority, which must be exercised with
approfriate caution and with meticulous attention to the
previous conditions which Jjustify its exercise. For this
reason the court will ex:mine the éxércise'of this autbority»
'Pitb‘apprbpriate figaﬁr, and furthermore this court will no
longer act under the limitations and.self—réstraint which
typified the parallel English case wﬁicb examined the
activity of similar avthorities in England (Liversidge  v.
Anderson), a fudgment which was also rejected in the afore-
mentioned H.C,J., 50746, (H.C.J. 81/554, Ee =

QQM&M%..KQL&N

Indeed, it 4is the “far-reaching" aspeét of govgrnmental
“authority of a security nature, and the damage which its
éxercise is likely to impose on fundamental human rights,
which requires - as Judge Shemgar observed - that this court
examines "with ﬁppropriate rigour" the exercise of the

authority.

A DRI

. -
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THE FOURTH QUESTION:
EXAMINATION OF THE CENSOR'S DECISION
28. The Military Censor 1is empowered to .prohibit

ﬁublication of an article where there exists a near-
certainty that itsvpublication will cause sﬁbstantfal harnm
to the security of the State. Deliberation as to the
existence of near-certainty of substantial harm to security
is the responsibility of the Military Censor, vwho is obliged
to exercise. it reasonably. The question before us is,
whether the decision of the Military Censor in regard to the
subject of the Appeal before us stands up to these tests. To
.answer this question it is necessary to distinguish beiween
the bensor‘s decision regarding prohibition of publication
of criticism of the Chief of the Mossad, and his decision
'regardingv publfcatioﬁ of the date of replacement of the
Chief of the Mossad. Ealch'of these matters will be‘de‘alt

with separately. "It will be noted that there is no longer

N .
disagreement Dbetween the parties, that publication of 7

detalls likely to expose the identity of the Chief of the

Mossad is to be prohibited, since with regard to them the.

required conditions are met, The area of contention between
the parties centres on the two remaining matters, and on

them alone,
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CRITICISM OF THE CHIEFE OF THE XOSSAD

29. It is the Censor's position that *"the casting of
aspersion directed towards the Chief of the Massad, as also

the casting of aspersion on the efficiency and the results

E
i
b
i

publication to be permitted in Israel alone (leaving. aside ___ .

the question of publication abroad) - all of this lis
prejudicial to the operational capabilities of the Mossad at
all its. levels, including ifs 'relations with parallel
orgaﬁ:isationsbin other countries and with operators in the
field,” The Military censor adds that "on the other ‘band, it
is appropriate to stress that there has been no exgision of
those passages where the writer'bf the article has expreéséd
an opinion critical of the 'Mossad and its activity in
general." The censor écnéiudes his argument in this matter
with the observatioﬁ that “"the essence of the busipess is
not the prohibition of publication on the grounds of
vpersonal injury to the individual vho is the subject of the
reporty but on the grounds fbat for as long as he contiﬁﬁes,
to serve in his post, such detailed and factual attention to

nim, regarding his activity and its results inm the field -

. all these things, in the assessment of the censor,

_constitute injury to the security of the State. And this is

based on the most practical of considerations."

Sy e [,




"pubiication‘qf the activities of the Mossad or of the Chief
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30. ‘Perusal of the Military Censor's statement indicates

that he 1is not complaining that the article involves

of the Mossad, and that such publicity 1s prejudicial to
State security, ThevCensor‘s statement 1s directed fowards
prejudice to.the efficiency of the role of the Chief of the
Mossad if fbe eriticism of him is published. In'this\matter
the Military Censor distinguishes between criticism of the
Chief of the Mossad which is prejudicial, in his opinion, to
Btate secdrity.and is thérefore< not to be published, and
criticism of‘the Mossad itself, publication of which is not

prohibited, this argument does not pass the

In my opinion,
test of review. In pudblication of criticism of the role of
the Chief of the Mossad there is created no near-certainty

of substantial prejudice to State security. ﬁﬁhétf“wéfﬁfﬁg

. | K . . rs
before us is a remote possibility - a *“harmful tendency" to’

quote Judge Agranat in the "Voice of the People" case &

systeﬁ. On  the contrary:

it is proper to allow, in a
AN
democratic state, the expression of criticism of persons

holding public office. Of‘course, criticism is not pleasant,

‘and is sometimes injurious. This applies to criticism of the

Chief of the Mossad or the Prime Minister or any other

pﬁblic functionary, But lack of pleasantness is not enocugh

to silence criticism in a democratic society based on the

exch&nge of ideas and public debate, It. may be assumed that

criticism of the Prime Minister, for example, creates a

..

‘which is not to be taken into account in our Judicialf‘
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possibllity of prejudice to his role, to the ppblic's trust
in him and to his conduct of negotiations with the leaders
of other states. Tﬁis possibility doeé not establish a
sufficient basis for prohibition of publication. Freedom of
expression 1s also freedom of criticism, and the.free¢om to
ask questions which may be uncomfortable to those in power.
Sometimes the criticism is not Jjustified. Sometimes 1t is
maitcious. sometimes it is harmful. None of these things,ﬁs

sufficient to Justify <the prohibition of publication. It is

appropriate to repeat and underline the decisive statement

of ' Judge Landaulthat:

'A government that takes on'itself the power to decide what

1s good for the citizen to know, will eventually decide what
is good for the citizen to think., There is no greater
deviation than thils from genuine democracy, whick 1s not

“directed"” Yrom above (H.C.J. 62/243 gupra, p. 2416).

In similar vein, Judge Vitkon has observed:

\ ' ~.

All serious and practical criticlsm 1s entitled to
. protection from government interference (unless what Is
dnvolved Is the exposure of vital secrets) (Vitkon, Justice

and_Judgment, 180 <1988)).

In deciding to forbid publication of criticism of the Chief

of the Mossad, the Military Censor '‘has not given adequate
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freedom of expression.

principle of

weight to - the

Admittedly, the Censor has reﬁeatedly declared before us,
that he has "no quarrel whatsoever with the obligation to

respect the right of expression and the freedom of

expression - in the press, in the present case - which are

This - guided his

vital to our system, factor has

delibération." But rhetoric is not enough. A principled
approach is needed when establishing a practical decision,
It is not enough to say that freedoh‘of expression is a
fundamental principle of our system, The statement must be
given operative meéning. As Judge Bach rightly obsefved,

commenting on freedom of expression:

The principles, on which tbié court has stood in the past. ..

must not be used merely as a kind of ideological flag to be

waved at the outside world,

but must also guide us 1n our

practical day-to-day decisions (H.C,J., 82/243 supra, Pp.

784).

-

And as I have added in another case, if we do not act”™

accordingly, “then all that has been decided at the

_normative level will vanish into oblivion in the practical

.world. It is for the court to inspect not only the theory
but also the practiceﬁ Rhetoric needs a practical

application" (H.C.J. 86/14 supra, p. 439).

..
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31, A democratic ‘system is a system of checks and
balances, Checks and balances are, first and foremost, a
fruit of the reciprocal relationships between the powers of

government - legislature, Judiéiary and executive, In a

"democratic system there exist additional functions of check,

such as the office of thé State Comptroller. But'this check
is not exclusive to government agencies. There exist other
functions of check, outside the .framework of government
{tself, Among these, the press plays a vital role. It is the

duty of the press to expose defects.and warn against them, A

free state cannot exist without a free press. Thereiore the

press must be allowed to fulfil its function, and only in
extraordinary and exceptional cases, where there exists a
near-certainty that substantial damage will be caused to the

security of the State, are there grounds for prohibiting the

publication of information in the press. In principle, it is

hard to imagine a case where the publication of criticism -
as oppozed to the revelation of facts - is liable to provide

a basis for the existence of near-certainty of substantial

damage to State security. The burden in‘this matter must 1{é .

with‘the Military Cénson.’He has not proved equal to this

burden. On the contrary: our opinion is, that the certainty

of damage to State security is remote, and that the damage
is not 'substantial. Indeed, 1t 1is difficult to accept the

proposition that criticism of the Mossad itself does not

o v

create a near-certainty of real harm to the security of the. .

State, whereas criticism of the Chief of the Mossad does
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créate.'such a danéer. The distinction seems to me
artificial. Just as criticism of the Mossad itself creates
no near-certainty as required for the prior restraint of
freedom éf expression, so criticism of +the Chief of the
Mossad fails the test required to Justify restraint of
.freedom of expression. In‘the case of ng_inzk*ILmas‘Qnmgnnx

v. United States the Supreme Court of the United States

determined, quoting one of its previocus Jjudgnents, that:

Any system of prior restraints of expression conmss to this
court bearing a heavy presumption against i1ts constitutional

“validity (ihid).

This' is the ruling in our case. Any priér resirgint' of
freedom of expression bears a heavy presumption of unlawful
prejudice to freedom of expression. A heavy burden rests on
the one who seeké to demonstrate  that prior restrainf of
freedom of expression is lawful., The Military Censor has not

proved equal to this burden.

TIKING OF REPLACEMENT OF THE CHIEF OF THE Y¥OSSAD

32, - The Military Censor has forbidden the Appellants o
publish detalls of the timing of the replacement of “the

Chief of the Mossad. The reason for this, is that “certain

interested parties are liable to focus an intolerable

- _‘."—V-W__.__.._. q—

: N
T DT S




- 87/

deéree of ‘attentiqn .on ﬁhe man, his movements and his
aétivities, and make real use of this knowledge to expése
the identity of the Chief of the Mossad, especially outside
Israel. This constitutes real dangervto the saféty'pf the
Chief of the Mossad." In my opinion, this conclusion also
fails to p&Ss the test of review., The possibility . that
publication of the timing of the forthcoﬁing replacenment of
the Chief of the Mossad increases the danger to the safety
of the outgoing Chief of thé“ Mossad, seems to me merely
spechative. No information has been ~p1§cad. before us -
besides the.afore-mentioned agsessment - whiéh is capable of
supporting_this claim. And what is the claim'- that hostile
elements wiil be able to identify the Chief of the Mossad by
noting an increase in the number of flights from Israelil
airports? In my view this clgim has no validity. But let us
supposé that there is some Qaliditylin the claim. In these
circuﬁstances. is 1t not possible to adopt precautionary
means, 1in ordef to minimise the danger? Indeed, it seems to

\ s

me that in this matter too, the Censor has not given

N ~

adequate weight to the value aof freedom of expression, The ™

exchange of opinions as to the qualities ‘desired in the
. Chief of the Mossad is especially important in the run-up to
"the vappointment of a successor. It sharpens the public's
avareness of the vital importance of the post and the vital

tmportance of the qualities which are appropriate in the one

who occupies this post, By these means - and by means of -

public debate - it 1sklike1y to influence the‘natﬁre of the

e e e
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décis;on of those reéponsible for the said appointment, The
knowledge that the matter of the appointment>1s a subject
fqr public exchange_ of opinions and public scrutiny 1is
likely - 4in itself - to influence the deliberations of the
decision~-makers, and to deter them ffom making an unsuitable
appointment, This debate will be beneficial 1if it takes
place -before the appointﬁent and not after i1it, It 1is
thereiore‘ impartant that the public 1is informed of the
forthccﬁing appointment, This 1s one of +the clearest

indications available of the importance of freedom of

expression and of the public's right to know. Of course, 1f .

the matter creates a~near-cértainty of substantial damAge to
the security of' the State, there';s no alternative but to
restrain publication regarding the forthcoming appointment.
As previously stated, I am not at all convinced that éucﬁ a
near—certainty existé. In fact, the Censor himself allowed

publication of the following article in a periodical:

Usuallj, when the Chief of the Mossad is nearing the end of
4 \ .
his terﬁ of office, there is intensifying unrest regardiné
the appointment bf hig svuecessor, 4 éroup of former Mossad
officers has requested an Qrgent meeting with senior

- Ministers with a view to preventing the appointmenf of a

candidate whom they consider unsuitable.

 When the Military Censor was invited to comment on the

publication of this article, he replied that the report-

—
-
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"deals with what 'usuglly' happens in the run-up to the end
of d'term of office, Furthermore, in this article there is
no_céncrete referencé to the timing of the end of the term,
a; there is in the matter before us;" This explanation is

not satisfactory. The wording of the‘article. and especially

!
:
|
i
|
i

the reference to the urgent meeting sought by former Mossad

officers, leaves no doubt as to the specificity and

imuninence of +the event, apd it i1s bhard to distinguish
between this article and the article which is the subject of
~this Appeal. The difference between the two articles is Sb
infinitesimal tha£ it cannot be Jjustified, either from the
‘persfective of State security. or from the perspective of

freedom of expression.

as, It will be claimed on behalf of the Respondent, that

the Xilitary Censor takes the view that there exists a near-

certainty of prejudice to the security of the State if
criticism of the Chief of the Mossad is to be published and

the timing of his replacement is to be published. This is

sufficient to justify prohibition, even 41if the Court takes“‘

the Qiewv that near-certainty does nof exist. As we have

' "seen, 'thie claim 1s not to be accepted. The Censor's
: position, that there exists near-certainty of substantial ;';a
‘pfejudice. must be a reaéonable position. His assessments -
based on solid facts - must be reasonable. Iﬁ our opiniﬁn,

the position and the assessments of the Military Cenéor are

not reasonable. In this approach of burs. we do not presume
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to censor the Censor. In this approach of ours, we declare

i that a reasonable censor, acting 1in a democratic state,
4 :

g obliged to strike a balance between security and freedon of
| expression,’ would not have reached the conclusion reached by

the respondent,

i CONCLUSION

Before I conclude, I wish to make the comment that I do not
at all doubt the sincerity of the Military Censor. He is
required to perform a . difficult task, in difficult

circumstances, However it is worth repeating and stressing

j ‘ that the Defence ﬁegulatiﬁns - . although  of
Kandatory/aﬁtocratic_origin - are operated . in a demacratic
state., In these circumstances the Defeﬂce~Regulations must
take +their -shape against the_ background of‘-their new

democratic environment. Of course, democracy is entitled and

1
L.
!
I

obliged to protect 1itself. Vithout security =z democratic

state cannot exist. However, it must not be forgotten that
‘ \ v S

security is more than a matter of weapons and armnies. |

Democracy too is security,. Our strength consists in our

moral energy and in our adherence to the principles of

j - * democracy, especially»when there 1s so much danger around

us, Ipdeed, security is not an end in itself. Security is a o
means. The end is democratic government, govefnﬁent'of the ;. j
people which guarantees the 1liberties of the individual,

Among these liberties, freedom of expression ranks highly.
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Therefore, all efforts mnust bYbe made +to minimise the

possibllity whereby considerations of security Dbecome

prejudicial to freedom of expression. The way to achieve

this balance between security and freedom of expressiony is
to Qphold freedam of expression, and to restrain 1t only
where theré exists a near-certainty of substantial prejudicé
to security, and there is no alternative means of preventing

- the danger which avoids prejudice to freedom of expression,

It is the task of the Military Censor to take his difficult

decisions on the basis of this fundamental concept.

The verdict 4s that we declare the Decree Nisi' Absolute,
meaning that there is to be no prohibition of publication of

those parts of the article wherein there is criticism of the

Chief of +the Mossad or reference to +the date bf the

forthcoming replacement of. the Chief of the‘ Hossad., Ve
repeat and affirm‘that publication of any item likely tb
identify thé Chief of the Mossad is forbiddeﬁ. It is also
assumed that those items walved by the Appellants in the
course of the hearing will not be publishgd, and those items

‘concedéd by the Respondents in the course of the hearing

will be published.

The Respondents are to bear the costs . of the Appellants, in

a sum tao be determined hereafter,

Judge A. Barak
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I concur

Judge Sh. ¥allenstein

I concur

Judgnment recorded this day, 10 January 1989,

(Tranglated from the Hebrew by Philip Simpson M. A, (Oxond)
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